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“...the judiciary, from the nature of its functiosns, will always be the
least dangerous to the political rights of the Constitution; because it will
be least in a capacity to aanoy or injure them....The judiciary...has no
influence over either the svord or the purse; no direction either of the
strength or of the wealth of the sociecy; and caa take no active resolution
whatever. It may truly be said to have neither FORCE uor WILL, but merely
judgucnt; and must ultimately depend upon the aid of the executive arm even
for the efficacy of its judgments."

Alexander Hamilton
Tt.= Federalist, Numoer 78.

"Litigution is as American as Apple Pie."
Peter Roos .
Mexican-American Legal Defense and Educational Fund

———————



CHAPTER\ 1: INTRODUCTION: THE JUDICIAL ACTIVISM DEBATE

i

Americans are htlganon crazad. In simpler tunes, most peoplt settled their
grievances by telling each other off or punching a nosge or two. But if you
just look at somebody sideways today he mlght shriek, "You'll hear from my
lawyer," and file a million dollar lawsuit....

During the last three years, more than 1,500 suits have been filed by Illinois
prison inmates, alleging various violations of their civil rights....

An Wimnaté sued because the porcelain tollet seat in his cell had been replaced
by a stainless-steel toilet seat. He said the change in seats caused him to
develop hemorrhoids and he sought damages....

Most of the cases are thrown out at preliminary hearings. But the cost to the
state in processing them still adds up about $600,000 a year.

Mike Royko, October 21, 1982

v

"I understand we're criminals, but we should get better than this."

Fernando Medina, inmate at the Ossining Cor\tectiona,l Facility (now Sing
Sing). Ossining, New York, The New York Times, May 15, 1983.

Public policy iﬁn this country is regularly made by the courts. Prisons
and jails, school systems, juvenile detention facilities, and other
institutions "are frequently the focus of lawsuits by individuals seeking to
‘improve the services they récei;e. Judges have been; asked to regulate the
temperatures of j\gil cells, the location and size of pri: \, gtaff—inmate
ratios, and even the numb;er\of cubic feet of air that should move through a
given ‘aree. In a recent yea;-, almost one-half of the budget of the city of
Boston was under the coantrol of federal courts. In that same year judges
presided over the spending of more than $500 millicn by Hassachuéetts as a

result of litigation against that state.

914
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These laysu{ta have several zommon characteristics. They usually focus
or. ;iisttiout ive and redisttibutiv; government policies, casting questions of
public policy in the. legal rhetoric of rights, remedy and legal obligation.
For example, the handicapped clai;n_that they aca 'entitled to a public
education. Prisoners assert that thélr conditiona‘of confinement do not meet
constiﬁut ional standards. Such lawsuits\ involve many parties, rather than a
stingle plaintiff and a single defendant, and their impact extends far beyond
the immediate parties before the court. The focus of the suit is foruirg“d;

rather than backward, and\ it aims at remaking the structure of the institution
-and the services it provides. Remedies in these suits entail complex
administrative changes and provisi:na for service delivery, and they ‘re:ult
from bargﬁaini}ng by 1itigu;xts.\ The judge often assumes an active role in
‘fact-finding and ‘evaiuation in these cases, since the issues in di;pute
\“*require him to make decisions about the adequacy of services that can oaly be
prudent ly made if the organizations that provide them are actively moni;qred.
His involvement doessnot end with the entry of a judgment or settlement, but
often extends to the implementation of the decree. Thus, this “type of
litigat ionr involves not only the establishment of a rigﬁt but the judiciary's
intervention ;.n the administrative details of institutions in order to
implement the enjoyment of that right."l‘ This form ?'f judicial action 1is
very different ft;om that described by Alexander Hamilton, who in Federalist
No. 78 described the ple;ive judiciary he forca;v. "Judgment" would be the
main tr.ibute of the courts in the new nation. They would lack, he said,
both force and will.? \ ' &

There are several explanations for this increase in judicial activism.

The civil rights movement in race relations and the anti-war movament of the
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1960s encouraged citizeus to view the courts as an institution sympathetic to

social reform. Since the New Deal, wmany judgés themselves have viewed their
role in a democratic state as one sensitive to the iug';z:eats of racial
minorities, inmates, and the hqndicappéd. in a societyﬁ vhete legislaCur;s and
adminis trat ive agencies are perceived :u cumbersome or, self-serving, courts
hold particular attraction for thoc;e who seek social change.

\' In!.the past decade, this strong judicial activism has evoked criticism
both of its legitimacy andf u:s eff1cacy.3 Legiti:mcy concerns include
vhether the exercise of administrative powers by the courts is conpanble with
the constitutional separation of powers, which supposedly places mr}agetial
authority in the executive branch of government; whether the existence of a
pc;wer ful judicial branch vioclates democratic norms that suggesting that all
political institutions ultimately be a.hbjecqt to popular control; whether
judicial activism is compatible with federalism, especially the recent court

rulings on issues that historically were left to state and local authorities?

Other questions concern whether the courts “should strictly limit themselves

to deciding cases on the basis of strict 'principles' or should feel free to
‘engage in broader deliberations", b{v taking policy concerna'iato account.

Questions also have been raised about how well represented are the individualse

or social groups for whom lawyers in broad, class-based suits purport to

-
a4

Spelk.

Capaclty quest xons have criticized the ability of judges to gather and

_evaluate factual information. Court actian m reformn suxt: i’ compated to the

fact-finding capabxlxtlen of legislators. Ebt"dstiom are raised about the

ability of courts to adequately 1mp1ement the remedies they order .

.
-

v , )

Y




o PR

e
N - ) . } N R
through devices such as special master, receiverships, and the contempt power.

One significant problem with these studies is that they focus almost °

exclusively on the courts. The political and social eavironment in which a

-

court tries to reform a public insticution is rarely investigated.

The impact of court interveantion ‘on institutions that fwuaily make and
manage social policy has ;catcely be;n examined? What changes might be
expected in policy tow;rh the handicapped, for examnple, once a judge
intervenes? .Obtaining aﬁswers to th?ae questions requires Zm'\ examination of
the influence the political mdv&pcial environmegt has on s court's ability to
effect change, not just on the institutional acpe;to of jud\icial activism.

A third limitation of the extant }'esecrch is ihat judicial activism
seldom has been examined across d-i.ffering issue areas. Courts have intervened
in many policy areas—-educational policy, prison adminixscnticn, mental health
and the like--whi;h differ .from one another in significant ways. Some issues
have high visibility,. while others attract les; atteation; some public
services require the application of sop;iisticacéd human technologies in order
to imptove‘ them, while otherc rely on simpler approaéha!. These differe;xces
may r{qtably shape what happens when a court intetven;q, and may suggest vhere
intervention is most likely to be tucc;asfu;. |

To be sure, studies of the impact of court decisions are not new, but
they ate problematic. Many are conéerned;with "qimple compli;nc; ;r
nonéompliance with court decrees: t\:rhether‘police d‘epattmnto have followed

[

the rules of criminal procedure outlined by the appellste courts, or whether

-

schrol districts have obeyed the Supreme Court's decision outlawing

L1]
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prayer in the puBlic schools. These studies assume that impact is relatively.

a‘jmple' to measure, for they imagine that the co'urta“ articulate a standardfof .
}};havior that existing unito‘of government follSw without supervision.
ch inging p\{blic ‘services through liw, however, requires that the behavior
of an otgu\:izatiou'c members Be subtly alicred, that new technology be
adopted, -or th;s‘new theories of social science be ul*ed and incorporated i?to
exisﬁing organizafio\na’l ytoutines. Institutional reform ngta may determine
the publl;,c agendd, or have symbolic impact. Exist_iﬁg studies of court‘ impac:t‘
do not acc;ount for these subtleties. | |
Most inpact studies also fall victim to what Jerome Frank once called the
“"appellate court myth"--the bel-ie\\f that the critical judicial function takes
place at they app:uate level, vhere leg'al principles can be lifted but of the
parochial confines ofipia‘;rticular factual dis‘p‘utes aﬁd g iven éeneral
applicability. -\Implicwiwc in this myth is the assumption that [since] "the
judicial process, [;i-:] essentially mechanicai, there really was no process
) to st_ud);; oaly the outcome, the decision, 'the principle of law iwas
i“}POT taat."? Thus, the best known impact studies look at the’United States
Supreme Court and the exteat to which public behavior is changed as a result

of Supreme Court opinions.”

The effect of judicial intervention on institutional reform needs to be

L]

examined; and not just immediately after a court decision, the focus of many
impact-studie€s, but also over time. Suits thact challenge the legal or
constitut ional sufficiency of public services are often nét\ brought until ti\e"
« plaintiffs hav§ first challenged isolated administrative practices or raised

individual rights iszues. Prison suits, for example, often begin with efforts




. policy outcomes.
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to protect inmate's rights to uncensored mail or their right of access to
thelr attovneys. Oﬁly"_af,ter years have passed and plaintiffs; and judges
bet:ou;e familia.r with the entire inst,itution\ are suits filed that ‘challenge the
entire p‘;ﬂnal system. ; L ¢ + o,

Too frequeqtly institutional reform is viewed from one:dimemion, through

the the prism prow;ided by the focus of the law school casebook on the
. ! N

appellate courta:.‘ This emphasis is inappropriate for the study of

Simstitutional reform litigation, because it is at the trial court level that

o

most attempto to reform public,institutions take place. Little is known of\‘

the reasons underlying plaintiff's strategy in thesa suits. po plaintiffs go
to court because the political process ""brokewd‘c‘wn", preventing a serious
hearing from elect;ed; officials or administrators? Do they.seek judicial help
because the legal forum promises a quick ;ﬁa relatively easy way to get what
they want? |

Research on the related issue of poliey implementat?.on has examined how
organizations respond to new policy directives and the-fac;ors that shape
3 Specific charncieritti;cs of implementation--the
importance of clearly commnicating directives, the need to provide public
bureaucracies \:ith. adoquﬁte resources, and the capacity of different
organizational structures to implement pubiic policies, for exampla—-have been
scrutinized, Many studies suggest that=implgmehtation of any particuiar
public policy is at best a pl‘ttill s:xc‘cou, and that the process depends o;x
facto»ra weil b'a-yond the control of policymkei'c.

Our study of the prisons and schools weds a concern with imple@entctid;:

to a specific interest in the courts, looking at the impact of judicial

¥
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‘attempts to reform public institutions. Attention is not paid solely to'toi‘ : .

- A

- . . [ ' ¢ . -
compliance or noancdmpliance but with the more indirect changes.in social

#policy that result from the ‘inte‘tvention”of. the courts into the process of

<

dec‘ision. The study looks both at the impact of court interventid}:, and at

court .mtervennon as but one strand in a bioader tapestry of pollcy

» g
. A * . ‘a

\‘ fornulat:.on and 1mplemenutxon. \ \ . -

" "More specifi'ca_ny. ‘a\o--iﬁquiry centers on four issues:
1. The direct and indirect impact of Jourt intervention on social poliey
. i ¢ X - - H
outcomes. :

v

2. {The effeét of that intervention on the process of ipolicymking--‘
on the }ntetnal priorities and structures of the public orgamzqnom

whose behavior the court seeks to change, and on the exunt to vln.ch

the intended change becomes a perminen‘t part ‘of the p‘ubl\ic

]

bureaucratic culture.

3. The extent to which court intervention has shape the politics

WX policymaking in a particuler issue area.

4., The issues, priorities, political environment and organizational

»

setting that determine court "impact. L

These questions are taken up in a comparative ‘otudy‘ of two issue areas

-

that typify judicially mandeted reform—-prison and jails one the one hand, and

special education on the other. The comparative frame makes it“ pouib‘le’ to

a

anticipate what is likely to happen when & court seeks to make social policy.
The different substantive issues, organizational settings, and interest group
activities in each issue area will shed light on the underlying question: wvhat

3

difference does a court suit make, and why?
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Schools and jail systems perform important social tasks. School
districts hire teachers and principals, implement state and federal laws
concerning education, e:roll students and operate thousands of cl.uus
for those \otudents', and engage in a large aumber of ogher educational
activitiea. State dipartments of education sat education\a\l standards to
be followed in the school districts, provided financial ﬁaistmce to
local school districts, and also addresses scores of other iuu?l.

{aih, wviiel are 18cal penal institutions, provide fof the care and

custody of persons charged with felonies or other violations of the law

‘who are unable to furnish security to insure their appearance at

criminal proceedings. They also serve as places where persons with minor
crimes can serve their sentences. City correctiuns departments manage

one or more jails and any other institutions, such as hospital prison

wards, that meet the needs of jail inmates. These departments also

transport inmat‘ea between the jails and the courts, aad maintain the
buildings. und‘er théir care. stntes maintain penal institutions called
prisons“,\ vhich‘ house sentenced offenders (ueually those who have
committed serious crimes). States also maintain the buildings under
their care, and ch;y p»«iace certain menull; disturbed indiv‘iduals in
community treatment facilities, where appropriate. ‘

Both school systems and penal systems sometimes are charged by law
with working toward certain goals. The constitution of the state of
Kansas, for example, requiric itse legicl;tur\‘e to provide for the
intellectual, educational, vocational and scientific improvement .of its |

citizens by establishing and uintainin; a public school system. Its




10

Local school boards in Kansas, under the general supervision of the
state board of education, 2 set courses of stucy, adopt teaching
standards, ‘\and select texts, subject to the approval of the state
board.3 The Rhyde Island Department of Corrections has as its
res{ponsibility the rehabilitation criminel of offenders as law-abiding
and productive members of society. By contrast, many state
constitut ions provide for a system of public education without defining
what "education" means. Similarly, many penal organizations are
required %o maintain and operate prisons and jails without working to
rehabilitate inmates.

The goals of public organizatious has'e several distinguishing
characteristics. Many such orgauizations have no goals at all (What is
goal of the Department of State?); have goals that are not attainable
(It is impossible to make all criminals "productive" members of
society)\_; have goals that are vague (PL 94-142 guarantees every
handicapped child in the United Séptea an education that is
"appropriate" to his needs); or have goals that are contradictory (A
state may not have :‘enough money to simultaneously provide an appropriate
education to its h?ndicapped children and fulfill its educational
obligations to its r;onhandicapped pupils). Moreover, in any issue area
more than one organization may be reapomib,ie for providing a service.
Responsibility may be divided awong levels of govermuint (the federal
governament, states, and cities all have sdme say in education), or among
several organizations at a single levei. (New jails sometimes are built

by city departments other than the corrections department).

14
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School Systems

b

Most educational systems in the United Sates ;re decentralized.
The federal goverament has little control over the coantent of
educational curricula or teacher training. Federal involvement in
education takes the form of disorganized special ptngams adressing °
specific ropulations such as the diudvmtaged.s

State control over education varies crnsiderably. In general,
states specify general categories of pupils and their attendance rules,
cett&i fy teachers, prescribe some curricula, establish funding rules\eand
;:heir district bases, accredit schools, and thé lilu;.6 These patterns
of control depend on the history of schooling in the individual
state.7 |

The most important level of government in education is local, where
school districts exercise most of the authority over pupils, teachers
and curriculum.” This authority includes the actual responsibility for
most of what takes place in the classroom. Teachers, pricipals,
supek‘tintendanu and other administrators are assembled into schoéls
which the school distri:ts 'OVinae.a ‘

Yet the formal structure of education has little relationship to
the actual insttuctionil work of teachers and stufents. This
phenomenon, known as loose coupling, marla that educational purposes and
programs are poorly linked, and uncertainly reic;ed to outcoues; “rules
and activities are disconnected; and internal organizational sectors are
unrelated."? Thus, much of what educational administrators spend

their time doing has little to do with what ic‘taking place in the

classroom. They hire and fire school personnel, negotiate with teachers

15
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unions, and spend money. They devote little direct attention of what
students learn. ‘

Loose coupling is considered to be characteristic of public
organizations, such as educational bureaucracies, that ere weakly based
techaicplly. No one reallly knows how best to teach childrea, or how to
measure w*hat educstional services schoo's provide. Thus, in order for
administrators to rationally ope ate this educational system, a
discoannection between administra’ .on and educational outputs is almost
required. Students "are admitted to Algebra II because thej 'have had'

Algebra I, not because they know it...They enter school by virtue of
"10

8\8{“6; not competence. Administrators, as a coasequence,;give
;:areful attention to ritual matters such as attendance, credentials,
formal program categories and .labels. a

The organization of sp;cial education systems is usually different.
Spec{al education services are usually delivered by an educational
buresucracy that is independent of or subordinate to the “regular®
school bureaucracy. In fact, the handiceped studeats ih a particular
school and their teachers may not be under the authority of a school's
principal at all, but under that of the central school district.!!
Special education often even has a separate budget. The responsidbility
for the handi;:ppcd child is thus likely to be fragmented.

Special education systems all perform the same buig__gf.ks.

Students are identified and referred, evaluated and placed and then

provided with services. Since these tasks usually are performed by
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personnel that are not part of thg regular school bureauccacy,
implementing any change requires that both regular and special education
bureaucracies be coo:dinated.lz

Most special educatian bureaucrac‘\ies are divided along lines
related %o specific disabilities, being designed to channel the
haadicapped into one of several programs, depending oun what the
professional determines the child's handicap be. These categories
usually include learning disabled, educable meatally tetardedf (EMR),
trainable mentally retarded (TMR), severely and ptofonnded\lmy impaired,
brain damaged, and hearing inpaired.\ In some states, such as
Pennsylvania, the gifted and talented are considered "excex;tional“, and
are counted among those childrea needing ;pecial services.

The field of speci#l education aspires to scientific certainty.
Research is conducted on th; causes and nature or any patticul:r
handicapping condition, and on the suitable eduqation;l regimes that
would remediate that handicap. It also aspires to professionalism.
Propet-evalugtion‘requiteo a detc;nining of th§ handicap po'ceqsed\by an
individual student based on observation of the individual student.
Scientific knowledge about the proper educational regime is then
prescribed baaed‘on those data. R

As is the case with most scientific research, the state of the
art in tpec?zal educatib\n is constantly changing. Approaches to
eva luation are comtmtiy nodified as knowledge increases. For example,

under the developmental model, a retarded person is viewed as

functioning much like a2 normal human being, but of a lower chronological

»
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age. The deficit model also waintains that mental processes are the
essential feature that distinguishes a retarded indidual from a normal

one, but the model holds that the retarded differ from younger persons

of the same mental age in the quality of certain mental procasses.

Jails and Prisons

The organizational structure of penal institutions differs quite
s ignificantly from that-of ;chool systems. The bureaucracies that rua
ptisbns and jails are centralized and are tightly ;nd hi‘e‘turchi_“cally
in:‘egrk‘ated. One or more city jails usually are administered by a
corréctions deparcwe\nt‘\ané headed by a powerful executiv; who also

oversees -the operations of all of the other responsibilities of the

ccrrections bureaucracy.  Each jail is itself centrally administered, -

with a warden acting as the executive of the institut ion:

State and federal prison systems also are centrally administered.
Most states have a corréctions \depar’,me‘nt that is reaponsib\le for
administering all the prisons in the state. The federal ptioo; system
is headed by a director, i;ho veports to a deputy attorney general in the
Department of J;ntice. Under him are an assistant director and seve;al
regional directors.
h There are two func;ional‘\typen of prisons. Cust:dill prisons, by
far the majority, are quasimilitary in their organization. Directives
from the warden flow downward t§ prison guards and information about
what is happening in the prisons filters upvard. The goal of custodial

institutions is to maintain order by controllihg the inmates in the

institution. This is accomplished in a variety of ways issuing

-
-
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¢niforms to Ninmates of a single size and giving everyone a haircut
deemphasizes the inmates personality. Prison guards monopolize

info-mation, require silence in assemblies and isolate inmate agitators.

\Th& role of the guard, or correctional officer, in custodial

institutions is critically impo}tant. Somat imes organizei along
military ranks, the guards are the line opefatorc who must actualy
oversee life in the prison. They must quell disorders, supervise
prisons programs and operationalize all directives from the top. Since
théy are usually unarmed, the guards use severai stratigiu to achieve
their goals: they monopolige iaformation, maximize the digtinctién
between the keepers and the kept, and sometimes ev;n we outright

violence aginst inmates.

Of major importance in keeping order in a jail is an efficient

classification system. Many penal institutions are divided into

minimimum, medium, and maximium security units, and each inmate is

‘e lasaified"‘, according to the severity of his offense and past history;

into one of these levels of custodianship. The amount of recreation he

is allowed and the program in which he may participate depend on his
classification. Seventy per cent of prisons in this country are maximum
security institutions.

Institutions view the criminal offender more as a client than do

cvstodial institutions and they seek to encourage his rehabilitation.

In treatment prisons, the prison staff is allowed mofe discretion.

Staff members participate in prison decisionmaking at

19
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all levels. There are far fewer treatment institutions than there are

" custodial instutions.
Unlike special educ"ation; thére is virtually no prcfessional
culture sssociated with prison aad jail administration. Rehsbilita\t‘ion,
a goal often discussed by penologists and sometimes even stated by law
as a goal of penal systems is rarely of much concern to moet corrections
bureaucrats. Social science does not know how to tehabilitate thos;z who
have conmitted crimes, ;nd the daily crises of life in a correctional
instition make force jail persounel to devote wmuch more atte‘ntio"n to ‘ -
more pressing concerns. Ia practice, punia‘ment ‘of those convicted of
crime and their relaoval from society are the actual goals of penul
institutions. ‘ | : | ' \
The two issue areas from which we have chosen our case studies thus
differ significantly in org‘ani;ationa! sn;u_,cture and opet:ations, stated -
and operational goals and ¢the relevance of profenionqlim. In both
areas, h‘owever; the courts have attenpted to implement aignif‘icu\:t\
institutional reform. It is to the history and consequences of four of

*

those efforts that we will now turn.

&
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III. THE EMERGENCE OF INSTITUTIONAL REFORM LITIGATION
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The decision of the Supreme Court in Brown v. Board of l!:clm:at:icm,1

holding that officially-mandated \r.ncigl? segregation in public schools was

unconstitutional, cparkéd a revolution in the role of Am-:ican coutt:;.\‘v That -
decision, and :u‘baeq‘;ent cases auppo?ting school desegregation, opened the

courthouse door to a ‘hoit of other rights-c.ukera. In the following years,

" the handicapped, the non-English speaking, those living in poor school

disttic;s, prison inmates and other groups, all saw in Brown éhe o‘pportuni:y‘
lk to convért the unfait‘neaa they ;uffer(d at the hands of political

administrative ageacies into conlti?&tionnl wrongs.

The courts, by and large, cni)raced tl;ece claims, analogizing them to the

problems of blacks. 2

If the government could be faulted far“excluding
blacks from the benefits of an educatic;n, courtsi rea.aoned, then why not for
its exclusion of other groups such as the handicapped or the Spanish-speaking?
If ;chooling could be brought under legal scrutiny, why not other govermment
programs? This change in role of the courts ;uo spurred by the War on
Poverty in the 1960s, which also emphasized legal ri-ghta and focused on the
public officials wht;ice duties brought thes in contact with politically
poweriless groups. The judiciary s‘?aned the only institution in the poliiicnl

system where minority claims could be vindicated.

_ .Special Bducation and the Courts -

Most handicapped children traditionally were excluded from receiving an

=

I
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education. "The severely handizapped were viewed as something less than human

creatures to be treated as decently as Ilimit:ed\ charity\ivo;.xld allow....:me
hu‘;dicapp;d'we re t‘o)l;‘e kept s;panted from the normal vorld.“3 At the same
time, parents and ot\he\r advocates for the handicapped child could not muster
sufficient political ;ttcngth to‘; inéfluence educational policy-making. 5
“The handicipped ;vere the last ones éoyn the road to be considered," one
advocate for the handicapped stated. \';If‘;thcte vas money left over afcer
other‘pe\ople: were served, then !;andicapped were brought in." Although many
states had long run special education p{ogr:m. those programs wet:e.uauau;
operatead it the discretion of local }officiah, and they isolated ha:dic.pped
children from their peers.

Research also contributed to the handicapi:ed rights movement, by
demon;trating that even handicupped children could benefit: from an

A
educgtion--that they were capable of becoming wore independent citizens if

educated. ~"I‘hesc findings undetmin;d the policy aimed at excluding such
children from the schools, 4 ar;d the revelation ihat tpsting procedurcs for
ti.: assignment of children ve;'e racially discriminatory > wade the ;nalc;gy
between the retu:dgd and the handicapped stronger ye’t.6

" The civil rights dovément of the 19508 and 1960s stimulated political
activity by the handic‘pptd as well as black Americans. Auééiatiom of
retarded citizens were formed at the national and state levels £o \pronotel the
interests of their members. The Penasylvania Aﬁ.ociation of Retarded Children

. \

(PARC), for example, ran programs for the handicapped in :the state that were

funded by state agencies. Soon, PARC and groups in other states began to move

——a

beyond providing services toward seeking legislative protections.

~
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~Although handicapped advocacy groups had become more politically active.

.
-

than ever by the late 15603. their effect?venen varied considerably from

1
-4

stafe to state, and many of handicapped childfen were still being deprived of
an sdequate education. It was estimated in 1968 that one million handiéapped

children were receiving no education at all and that over 10 niillion vete
receiving inadequate services. Then PARC, in a pioneering de\cision.‘ decided
to go to court. "PARC had been very active in the [19)50s and [19]60s,
devising prograums for‘thc hfndicapped...but they were getting frustrated. They
had seen the civil riihtc movement. They saw the success of the black
movement and tﬁe poverty law scene in the courts and they decided to t;ke that

tack."’

Penal Institutions and the Courts

&

' The American prison in its modern form is a product of the Jacksonian

hope that criminals could refofu if they were placed in a healthy -
] \

»

environment. The hope was "given urgency by the fear that.unless deviant
.activi ty was controlled, the very openness of American society would cause it
to fly !plt‘t-"9 It is also an outgrowth of the Quaker belief éhat; since
all sinners wvere redcen;blg. confining sinners in solitude fot‘ta period of
tiu; would \‘nflow them to r;flcct on their sins and cur;o“’ponitcnt." By theﬂ\
niddle of the nineteenth century, however, it was obvious that ‘these noble

goals were not met by the "penitentiary",
y
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Prisoners have h;.»;torically pouiued few legal rights. Both state and
federal courts‘did not traditionally entertain petitions from prisoners’
concerning the procedures or 'conditions ia penal institutions. "?ivii death"
lavs in‘mout states denied these legal procedures to inmstes. These states .
adhered to the doctrine, first enunciated by a Virginia court in 1871, that a

person convicted of a crime forfeited “all his perooml rights except those
- h i N N ,
vhich the law in its humanity accorded to him," becoming a temporary “slave of

the state."!0
This position vas affirmed as late as 1954 by a federal court in Banning

v. Looner, which ‘hold that courts lack the power ‘to supervise prison
11

administration or to interfere with prison rules or ragulations. Under

, )
this abstention doctrine, courts could not interfere with the auf.hority of
prison officials to maintain dicciplineﬂu the efforts of those officials to
rc.habilitate. “"Prisoun officials at the time pouus;d alumost unlimited
discrerion over prison ajctivitin: classification and segregation of inmates,
work. a€signments, educational and treatment programs, ulection__ fﬁr furloughs
and work release programs, and other activities, a discretion they justified
aé an essential requirenent of cu_ttédial security and‘ the administration of

12

punishment and the individualization of treatment. Abstention also was .

supported by the separation of powers principle, which dictated that penal
managenent was a legislative or executive matter largely immune from court
supervision. By and-large the federal cOurn" left penal questions in the

hands of the state and local officials where it traditionally resided.
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In a development that reflected the genersl irowtﬁ of j\!dici"ll activism

- aal

generally during the Earl Warren's tenure as Chief Justice, era, the federal
courts began during the 1960s to scrutinize more closely the conditions. in

) - : » . . C e w
prisons around the country. Supreme Court decisions reforming criminal

13 14

ptoéedutec\, such as Miranda v, Arizona and ihgp 31 Ohio,:

-

heightened concern about the constitutional rights of individuals after

CQ'_}}'ictiﬁﬂ-ls JInmates also came to be scen--at least by their

lawyer-advocates--as a minority that, like blacks, clacked political clout.

Prison disturbances around the country, such as the Attica uprising in 1971,
focused public attention on prison conditions and helped stimulate concern by

activist lawyers for inmates.
These legal advocacy groups went to the courts to demand changes iq‘; the

nation's jails. Local legal aid =ncieties, state-funded prison lawyers, the
N % . K A N .

Civil Rights Division of the U.S. Department of Justice, the National Prisos

Project vf the American Civil Liberties Union, and other organiu’t‘iont all

e

‘helped bring jail suits to the federal courts, which were more sensitive than
" state courts to civil rights c'.]m'i.uu.16

Three different types of prison cases vere comwonly brought. The first,

a petition for a writ of habeas corpus, challenged the legality of
confinement in _a prison, or in a jail. The writ of habegn corpus cannot be

used to chalklcugc the conditions of confinement .in an inctitut:ion,u but'onlz

the fact or duration of confinement. .Avail'

-

-
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In a development that reflected the genpnl gruwth of judicial activism
g;gnerally during the Earl Warren's tenure a3 Chief Justice, era, the federal
courts began during tl;e 19608 to _icrutiniu wore closely the conditions in
pri;ono arouhd the country. Supreme Court decisions reforming criminal

13 14

ptocedufot, such as Miranda v. Arizona ari Mapp v. Ohio,

heightened concern about the constitutional rights of individuals after

conviction.ls

Inmates .also came to be seen--at least by ttfeir‘
lavyer-advocates-—-as a minority that, iike bl‘acks,__ clacked political clout.
Prison disturbances around the country, such as the Attica uprising ia 1971,
focused public attention on prison éonditions an;i \ helﬁed stimlate concefu by
activis‘t lawyefs for inmates. |

These legal ad‘vocacy groups went to the courts to demand changes in t‘:he
nation's fai ls. i Local le__gal aid societies, state-fund;d prison I‘a‘wy-e‘rs, the

Civil Rights Division of the U.S. Department of Justice, the National Prison

Project of the American Civil Liberties Union, and other organizations all

‘helped bring jail suits to the federal courts, which were more sensitive than

N

state courts to civil rights claims.l®

Three different types of prison cases were commonly brought. ' The firse,

.2 petition ‘tor a writ of habeas corpus, chalilenged the klegality of

‘confinement in a prison, or in 2 jail. The writ of habeas corpus cannot be

used to ciiallenge -the conditions of confinement in an institution, but only
the fact or duration of confinement. * Availsble stase remedies seeking to

‘chalti;énge:_ the incarceration must be exhausted before a writ can be issued, and

,
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the writ of habeas corpus can be issued only if the iomate is held in

cuscody in violation of the United States Constitution or laws or treaties of

the United States. Once the Supreme Court held in Brown v. Allen,” that

a federal court hearing a petition for a writ of habeas corpus could address

issues thgt; haq already beec fully litigated in the state courts, pr:isoners
began using the decision to briag cases to the federal codrts.

Prisoners could also allege that state officials negligently exercised
\the ir responsibilities. This second type of case had only a limited value,
however, beéause such an action in the 1960s could only be filed in state
court, and many states still limited prisoner suits or restricted the legal
Qliability of the state cr its officials.

The third important basis for challenging conditions in a penal

18 a lav

institution was Section 1983 of the Civil Rights Act of 1871,
or iginail‘y designed to give newly freed blacks legal claims against Southern
officials who violated their federal civil rights. A decision of the Supreme
'Court in 1961 that the Civil Rights Act provided a remedy for violations of
prisoner civil rights as well as for violations of the rights of black

Am_ericansl9

stimulated an increasing number of petitions at“tacking prison
conditions.,

Thg;, three forms of court intervention in cotrecnoml matters are now
possible. Courts may determine what kinds of official behmnor or prison
conditions violate the bonati’tu_tionnl rights of inmates. They ‘may*enforcc
prison policy as d)ictaced by law or administrative regulations. And courts

have sought to protect inmates' rights of access to the courts. 20
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These three kinds of legal action have helped provide a broad new array

of procedural and substantive protections to inmates. Courts have aided

21

inmates in prepariag legal petitions,” as well as protected inmate access .

to law libraries and their right to correspond with legal counsel. Many First

22

Amendment rights, especially concerning mail censorship, the right to

form prison groups, news media access to‘inuatel, 23, and ‘the right to
worship have been upineld by the courts. 24 other suits have challenged ‘the
25

medical care received by inmates, the due process rights of convicted

OffenderS,zs visiting privileges, the inmate's right of pr:ivacy, and the
liability \of local goveruments to suit by inmates. Although thg courts have
balanced the rights of inmates and the s§curity needs of a penal institution,
the trend in these cases has been toward expanding inmate freedoms by\ giviag

those rights explicit judicial recognition. The discretion of wardens, prison

guards and other prison officials has been narrowed, ia turn, and subjected to

.legal rules. Most of the early jail cases tested the legality of specific

¥

prison practices, rather than the legal or\constit;xtioual adequacy of the
conditions in an entire institution.

By the eat1§ 19503, however‘, more ambitious suits were filed, often based
on the Eighth Amendment's pro"ibition against cmei and unusual punishment.
These suits focused on the *totalitx of prison conditions in which iumates
were confined. In these cases "thc; individual deficiencies in a prison, such
asw aistreatment of inmates, "ovarcrouding, iﬁadequate physical qucilities » poor
medical care, lack of sanitation, inadequate staffing, or lack of nutritious
meals, were aggregati;d to determine whether in their totality they constituted.

w27

unconstitutional confinement. By 1980, 'twenl:y states

29
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were operating under court decrees affecting all or part of their prison
systems by 1980, and m;ny wore city ad& county jails vere also in;rolved in
similar Ii\tigation.i So many federal suits were filed, that the Federal
Judicia I Center issued & report»ade‘ising\ judges how to handle prison suits
expeditiﬁously; thc report noted that several receant Supreme Court decisions
indicated that the Supreme Court favored reducing the number of iswsuits

"

entering the federal court system by deflecting them to the state courts.

Conclusion

lan special education litigation, prison reform, and other social service

areas, there now exists a '"new model" of public law litigation.zs Courts,

"historically uawilling to hear claims challenging the adequacy of public

services, afe anow willing to do so. This usually involves the drafting of
éomplex hlu;ptints to reform theie services; the implementation of these
reform decreéﬂ often requires that courts directly supervise the operations of
public msntutmm and that they establish standards for service dehvery and
or force legulators to appropriate the money neededfm pay for those

services.

v

Since thise attemptc at reforming public inttitutibna are novel, \for\
courts are uorc used to cxplau\ing tho mcanmg.of vague ¢ onstitutional
passages thul cleaning up jail cells--it is unsurpruing that these tefom
suits rarely §proce\ed without controveroy. But more ug;ifxcmt :han the
controver sy theie luéiti have c.uud huvbeen the impact of court iantervention
on the cervicec thencelves and the orgnm.unom that deliver them. There

the changes have been uolt profound and leut notxced.

. 1 '
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Iv: THEQPARC DECISION: REFORMING SPECIAL EDUCATION IN PENNSYLVANIA

R
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Part lf The Litigation

l_"e“n\t}} ylvan ia has long att;ﬁpted to educate its handicapped children. At
the outset of the twentieth century thow;ity\p of Philt‘a‘e‘l‘ph‘ia.:init\i‘:ﬁ&“
activities in its publié s‘choo’la sfor the mentally retarded. In 1911,
Pennsylvania required that parents send their deaf, blind, or crippled\
children to special schoole if.they could not be educated it.lul\publ‘ic
lCh001-1 Special schools also spr;ng up in the comronwealth to offer
services to the physically handicapped. But although this modest beginning
was larger than the efforts of most states, public and private efforts for the
handicapped &id not grgatly expand in subsequent years.

Pennsylvania renewed its commitment to special education when the General
Assembly .pprm& day. care centers for the handicapped ‘in: 1951, and two years
later it reqﬁired each county to provide an education for the handicapped with -
state funds. In 1955, Pennsylvania mandated fhat free transportation be
offered for all handica'pped childten-\\a‘tt\etzding public schools. Programs for
the socially and emotionally dissurbed,fjs;‘:he brain damaged, and the mentally
retarded were ct;rtcd in the 1960s. By 1970, thg commonwealth required that
all child t;n between the ages of e{ght and seventeen attend school, except
--important ly--for those judged "uneducable or untraimble."‘ The seriously
retarded generally fzll into this category. “ ‘

In the late 19608, the Pennnylvanu Anocution of Retarded Ch:.ldten
(PARC), a coalition of parents and others coacerned with the status of the
handicvapped, concentntcd 1:; attonnon on the condxnoul at Pennhurst State

School and Institution, notorious for the inhumane treatment of its patients.

. . E ‘
PARC had been unsuccessful in pressuring the commonw2alth to improve

*
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?
conditicns at Pennhurst, but the parents' organization resisted the idea of
going to court, the group's leaders feared reprisals against Penchurst

2 Only in 1969,

patients and against state-funded programs operated by PARC.
after intense debate, did PARC officially sanction the filing of a lawsuit.
A successful legal challenge promised a solution to the problems the

legislature would not address.

Resorting to the Courts

PARC leaders, aided by Thomas Gilhool, & civil rights activist eu;plo‘yed
by PARC as légal counsel, ident:ified%five possible -courses of legal action:
( (a) litigate individual patient grievances; (b) attack institutional misdeeds
of Pennhurst officials; (c) allege that some practices constituted involuntary
servitude; (d) a;urt the rights of patients to rehabilitative treatnent; and
(e) assert the legal rights of pgtien:s to an education.> PARC decided to
press the claim that teta!;ded individqals possessed a legal right to an
education. |

PARC's novel challenge to the couotitutionality of excluding several
retarded children from the public schools came to trial it; 1971 . The
complaint asserted that the ab‘aence of an; hearing before a child was
classified as hlndiinpped denied retarded children due process and ‘:l{at tt;e
co;nple te exc lusi&on‘: of,the severely retarded denied them equal protection of
the laws. At trisl, PARC sought, thtﬁ;gh reliance on professional testimony,
- to prove that education could benefit all retarded children. Expert vitnesses

broadened the concept of education to include the acquisition of skills what
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enabled children to function more successfully within their oocidl‘

environment. Although reiding. writing and arithmetic might give the nnrmal
child intellectual ;nobility. PARC argued that this laudable goal had limited

application to the exceptional child. What such youngatero needed instead was

mastery of skills that pernit greater physical mobility, and, hence, greater

iy

autonomy: teaching children how to use public transportation or even how to
tie their own shoelaces furthered that autonﬁmy. Self-sufficiency, PARC
argued, wu\ ;he constitutionally mandated goal.

After a single aay of hearings, the state conceded PARC("O point. A
consent agreement ratified in 1971 sstablished the right of all retarded
children in Penasylvania betv;en the ages of six ar;d twonty-;one to a free and
. appropriate public education.® The decree was given final approval the
following year.‘

The favorable political atmosphere coatributed to the Quick and amicable
settlement. The newly elected governor, progrenive Democrat Milton J. Shapp,
and Attorney Gen‘eral J. Shane SCtaemef. Sott; hoped to improve special
education. The chmmonwe;ith itself never really disputed the rightness or
legal ‘“:«ri“ of PARC's suit. “They almost rolled over and played dead," one
PARC represent.\tﬁivc later said and the consent decree revolutionized special
education.>. R
Thé consen{i agreement téqyiud that the state develop a pfari to idaptify

and evaluate gll mentally retarded children, that it offer these children a

suitable education; that it place these children in classes as sinmilar to

regular classrooms as possible, that it permit parents to resolve complaints

about diagnosis and placement issues in due process hearings. Whoever loses
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at the hearing stage may appeal the decision to the state department of

education, and ultiaately to the courts.

To implement .this agreement, the court appointed two masters: Dinnis

Hagerty, long active in the PARC organization, and H»ctbert‘ Goldstein, s
special educator. A Ri;ht to Education Off‘-~e, under the aegis of the
Pennsylvania Department of Education, wvas c__haﬁnd \;ith implementing nd
' mohitoring the conacﬁt decree. On the local 1§V;1 PA£C t;nk forces were
organizéd to serve as a forum to which parents could bring c;munu and\.
~complaints and to help in implementation. A task f\orce‘cont\ai‘ning
tepresed‘tlc ives from the Department of Education, the Department of ‘Public
Welfare, C;Id Gove.nor's Office, and the ;;!nncylvania Association fét Retarded
Children, was created to monitcfr statewide compliance with the PARC decre@.

4

The Aftemath of the PARC Agreement

‘The PARC consent agronex;t had significent agenda-setting consequences
around the country, e;:cod}a‘ging similar activism on behalf §f the handicapped
in Ather states and at the hfedetal level. In 1974, 89} bills protecting
handicapped education were introduced in state legislatures around the country
and more than 200 were passed. By early 1973 more than 80 percent of the
states had required at least some education .for the handicapped. FoF example,
in Mills v. B‘oatd of Bducation for tiic District of (:61»:!:5.:,6 a federal
court, fe“ljing on PARC, held that excluding the ue‘n‘ul\ly ‘fetarded.

emotionally disturbed, hyperagt ive and other childrean by the District of

.
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Columbia from its puslic schools, and the denial to those children of an
opportunity to challenge their educational status, violated the Constitution.
The éou:t ordered Washington to provide to handicapped children a "free" agid
“suitable" publicly nupyor@t;d education, uga.rdlin of the exteat of that
child's impairment. It also mandated that certain due process rights,
patterned after those countained in P_A_R;(_:. be instituted.

\ Th\ex fede\rayl government's commitaent to lp;cial education also in‘c‘teued
rapidly after mg. In 1973 Congress prohibited discrimination aga‘ins.t
handicapped individvals in prograins receiving federal aid.7 ugi.‘u:iod
puoed in 1974 kdec‘hted that all hmdicapqu children are entitled to a free
public edn.u;u:i.c:m.8 \sutes’ were required to outline their plans for assuring
that their handicapped children received an education. The law also decrees
that states receiving federal assistance.afford certain due process procedures

to the handicapped.

Washington went further in the Education for All Handicapped Children

Ace.? That act, also borrowing from PARC, mandates that handicapped

youngs ters be given an "appropriate," pu‘blicl\y-fundad education,_ commensurate

with their needs and abilities. It also requires a written individual

BN

‘ed‘uc'\a-tional plan (IEP) based on full individual assessments for each child. It
calls\for pnrenf;l participation in d&‘termining and implementing ti-neae
individualized programs ofj s_}tudy\iivdi:putec betwveen parénts and school
di:t‘r‘i‘cu are to be aired in due pt:&c_uc hearings. The act decreed thaf.
sutﬁ aust offer trmqportatioﬂ, dc\ic;oﬁinnl,»icorrcc'tivo, and supportive
help, as needed, to allow a hundicippcd c‘\h\ild to benefit from special

education.

3.
’




The Implementation of Special tducation Re fomt

The implementation of the PARC agreement in Pennsylvania 'foll‘owe;l what

Y

has become a common pattern of institutional reform litigation: school

officials inil:iaily had a difficult time making cha:nges ordered by the court,
but thin made sincere but incoupl‘ete attempts to comply; qQuarrels betwee;x
state and §1aintiffc about the details of {fiplmontation led to the filing of

~

subsequent suits; aand the court conti;x;ned sporadically to overses

implementation. Atteation 'in Pennsylvania has evolved from concern with.

2

giving the handicapped accees to education from vhich they were previously

excluded to a focus on individual grievances or techuical luttetc‘hither*i:o

‘left to the jddénont of special educntouQ In addition, the PARC system is

now more tigidiy concerned vith legal values than its framers had hoped, and
posseases. less -'a;xiionomy than they had:wished.\ .

The education system in Pennsylvania quickly accommodated the retavded

children ih the public schools. The Right to Bducanon Off:.ce. founded in the

aff.etuuth of PARC. became an xntegtal part of the ltnte educational

app.rltul. That office has nonxtorcd PARC mplaunution along with the

court, provides techanical support to local officials, and administers the .

PARC hearing system.
A"
The legal dxvuxon of the state education department made lpeciul

‘ education one of its contnl ruponubxhuu. chral dozen hearing ofhccu

were trained and assigned by the state to hutmgs on the bnu of their

expertise, while the state educanon department monitored their perfomance.

37
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State inspectors assigned to each of ten regions within Pennsylvania assessed

* .

vhether the decisions of the hearing officers were being given meaning in the
schoolhouses; gho ir undutcf included review.of districts that condué‘\t;d few
hearings, anél assuring that retarded children in such places--most typically,
{uull and rural districts--also received apprbpriate atteation. At the ]ocal
level, the gpeci;l cduc‘ation office, previously s marginal part of the :ghool
organigzation, acquired new authority.

PARC also obliged schools to attend to the parents of tefnrded
children. In wmany districts, school administrators, special education
professionals, citi‘zen.' grc\mp.‘ and private agencies cot,icerned about the
h\andicapped\joined locil tnolg forces. In the summer of 1975, after

Congressional passage of the Education for All Handicapped Children\Act, the

Pennsylvania board of education adopted regulations which required that all

handicapped children be provided an appropriate education under the PARC

Buﬂttntee-;o As 2 result of s federal court decision in Catherine D. v.

Pittenger the gifted and talented received the same assuraaces: in 1975.11

But these ini:iai efforts encountered ‘orious problems. Although
Pennsylvania's department of education was responsible for ti:aring appeals
from school districts and assuring a consistency in the hearing process. The

department was ill-equ{pped to manage the appeals generated by the due ptoceu

systim. As then-Secretary of Bducation John C. Kl.'ittenger observed:

&
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Those hearping appeals were 3¢net¢11y vritten by an assistant
attorney- gencul and signed by me or my executive deputy...at least fiv
di fferent assistant attorneys-general were working on that problem in the
years that I was Secretary....Not only wvas there equally rapid and

sometimes unforeseen turnover at every level of that departuent,
~including three attorneys-general in five years. The result was a total‘

lack of planning and coherence up and.down the linme..

In addition, we were constantly under the gun. PARC and others vere
eouplainmg that we wvere not hearing the appeals quickly enough. That
put a premium on getting the cases out in & hurry--not on dovclopmg a
consistent body of law., 1Ih fact within the last year, 1977, the
departument has fallen so far behind that I think they have had to farm

out appeals to pucticmg attorneys in Harrisburg! That is a deplorable

practice, but given the state of the budget and the t?ocoibility of
. hiring additional staff, it seems to‘bo the only solution.
]

f'rhe situation has becone more stable since 1977. A single lawyer in the

department of education has been assigned continuing responsibility for the

he\aring:, thus routinizing and regularizing the appeals procedure. That
attorney places less weight on the hearing officers' docisi‘gno.md views them
as recommendations to be modified when he discerns jood reasons to do so.

This stabilization of the state legal office has enabled officials to

shape a legal system in other ways. That office now casts appellate opinions

L

in a more strictly legal format, drafting them in the expectation that they

will afford guidance in similar disputes, and serving as precedent in
subsequent appeals. |
The syastemn g_é_g_g‘ectablic.hed vas supposed to be an sutonomous
one--controversies about special educ.gtion were to be resolved through the
hearings ‘and appeals, without rcferenf':e to the courts. That aspiration has
been c;nly partly realized. Subsequent decisions of the .‘:edenl courts have

undermined the independence of the PARC s)ystem, subjecting the PARC regime

RPN
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to continuing external review. In so doing, the Courts have reduced the

significance of the administrative hearings and appeals. _The courts alac have

been asked to give concrete meaning to the more vague references of the PARC -

‘consent decree. One of these caceo,\l-‘iavlkovo&i V. Shapg.l3 speaks

directly to the aut onomy of d:a\rnc due process systea. The others, alsé:

attentive to the reviewability of PARC administrative judmnu,.~-focpi on*’

the categories of handicap that PARC reaches or the quality cf services that

2

handicepped children receive under PARC. Whatever the caliber of th\:e?‘ due

process hearing aad appeals procedure, it has not become a self-contained
enterprize It is instead regularly subject to federal judicial 0;qukvi‘;io}|.

Fialkowski v. Shapp was brought by the\\thiladelphic Center for Law and

Edu‘ca:ion‘ on behalf of mltiply-handicapped\ childten“ and clearly confrounts
the question of the autonomy of fhe &R_g‘appeala proc~ss. Money dn'tnnges
were sought fron:chool officials in Philadelpﬁia who ‘llegodly had provided
the ;hil&ten of the defendant's only babysitting, not "appropriate" training.
While the Fialkowskis ha? diipu;ed the plscement 95&:4« by the school
district an an adnin\ictrai\ive‘hc‘atitig, they did not ippul the hearing
decision, as PARC specified,{but proceeded instead to fodo;.'al coyrt. While

it is a legal conmonplicc hat .would-be litigants wust first exhaust their

administrative remedies, the court nonetheless heard the dispute, thus
diminishing the importance of) PARC adainistrative appeals pr\\occu. (Under
the relevant federal otatugory‘ptov;\‘cion, ‘only the judicia}y, not an

administrative official, can adjhdicatc damage claims iricing out of asserted

deprivations of constitutional rights.) By permitting a claim for damages to

be heard, the federal court invited any family displ.ened with the quality of

.
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education its retarded child receivas to bypass the adnmuttatwe ptoceu

U
?

entuely, proceeding dir¥etly to court. In addition, once the danmage claim -

has been decided, the judge may also settle substantive claims sbout wrongful
classification or the quality of treatméﬁg,

‘ \ « : \
While going to court has its drawbacks, cost foremost among them, seeking

~

" judicial relief nonetheless has beer ad”attractive option for many parents of

handicapped children because the administrative hearing-review process

) s s 32 ’ °
generally favors school districts. But if reliance on the courts becomes
+ ’

widespread, the administrative process would regularly be"upitqged. The
effect of such re~judicialization of special education has to limit the

administrative system's authority, leaving only routine cases of wodest import -
y caority 8 \ -

left for decisioﬁs at t}xis level.

| The drafters of the PARC consent decree did no‘t contemplate this
rc-judici#lizit"iqh of spgciél ;ducation.‘ They envisioned the imp‘i‘ementation
of an effective administrative review and ap#eal‘sy;te&. But iri- Fialkowski
(1975) the federal district court found that although the PARC procedural

safeguards might prevent retarded children from being excluded from school,

they were inadequate to prevent total exclusion from educition. The court

&>

concluded ‘that the ‘hearing and appeal process defined the ;.ippmpriateneso of

an educational program by deciding whether ‘it met;’étate certification

requirements, an approach that ignored the conteat of the program in ques*ion.

While that assertion overc\‘implifiu--administrative opiniona in 1975 were bdch .

more couplex aud leoa coho.tout than rlalkovckz acknovledgu--ic is the

3ud1c1al perception thut matters most. Fulkowslu effectively pronounces

PARC's effort to create a law-like system a faxlute. "The exhaust;on of"
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state remedies by these plaintiffs is likely to be futile," Re court

L

concludes, both because of defects in the quality of the system's .
determinations concerning appropriate treatment and ‘because a key type of
relief, money damages, can only be ordered by a judge.

Frederick L. V. Thomas!® criticizes the hearing review process on

.even more fundamental grounds than Fialkowski. Fréddtick L. wai a class
action suit brought by several public ‘interest litigant groups {\the Delavare
v\‘alley Association for Cl;ildten with Learning Disabilities, the
Philadelphia~-based Legal Services Committee, and the Educational Law Center of
Philadelphia) on behalf of children with specific learning disabilities. They
sought to require that Pennsylvania and the ci;y \\of Philadelphia provide them
with an “eppropriate" education: The state asserted that it had ilready made,
such a statutory commitment, rendering an injunction unnecessary. It also
claimed that due process hearings mandated by the state board of education,
\\idencical to those provided in disputes concerning retardation, "will make the
program for identifying learning disabled chiidren\ fully effective."

Reliance on administrative due process to implement the new staturory
ent“it\le‘meng\v:s rejected by the Frederick L. court. The basic weakness of

\e '

the approach}" the court found, was that it depends on the parents to initiate

review. Because this requires that parents spot a problem, but learning
disabilities may go unrecoénized. If there is an entitlement to treatment
that responds to this p#rticular and subtle learning inpediment, the court
concluded that parents should nbt have to demonstrate its existence. Instead,
the state must "instii:ute ‘a system to identify" lnming-diubled youngétets.

Federal Judge Newcomer also held that Philgdelphia had not done much to

v
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identify the learning disabled, and that its services for the children ““\-
inadequate, |

It is hard to imagine a harsher éonmenc on the effectiveness of a
procedural regime such as that established under PARC. Although Frederick
L.'s conclusions are limited to th; lurning-diubled,;_tl\:e court's basis for
distingui :hin{g the retarded--its assertion that retardates are more readily
identified than the‘glearning-dinabled--is unconvincin;, for many PARC
sdministrative ippeal; decisions suggest that le;rnini disability is no harder
to diagnoae\. th;n wild retardation. Ii" parental -initiative is inadequate to
trigger attention in the one instance, why not also in ihe other?
115

Halderman v. Pennhurst State School and .‘Hoav\piti challenged

conditions at Pennhurst State Hospital, but that decipion also further
undercut the aut onofny of the PARC administrative appea}s process in matters
concerning “appropriate" education. _ The opinion confronted issues of
institut ionalization broadly, treating education and trainipgias part of ;
larger concern with "habilitation." The federal court, unlike the hearing
officer aﬁd* Secretary of Education, was willing to entertain the claims of a
class of individuals--all those residing at Pennhurst--and this is cnnctl td
the case. Although the pirticular substantive concluxsiol\uaof the distf\ict
c*\ou‘t\t opinion--assigment to Pennhurst violates individuals' constitutional
ri*ghts aand the mandated closing of Pennhurst--were overturned by the Supreme

AN

Court, the propriety of class relief went Quque:tioned.

16

Arnstroni v. Kline, another case brought by the Education Law

Center of Philadelphia, expanded the substance of the PARC entitlement well

beyond what the administrative appeals system was willing to mandate. Federal
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Judge Newcomer ordered school officials to provide the‘ handicapped witn a 365
day school year, vhere needed, to secure an APpropriaca education. A 180 day
school year is required for non-exceptional children. The state's plea that
ch; cost of such a pro\vision wvould be too hi;h left the court uamoved.
"Armatrong hai spavaned continﬁqd éoqtrovgrsy-:-fivc ?f the hearings held in
:1980-81 concerned wvhether an extended school year should be offered.

That the court may engage in routine oversight of the due process system

in Pennsylvania is supported by Tokarcik v. Forest Hills School
17 \

District. Tokarcik was brought to federal ccuft after the parents had
lost at both a hearing and an appeal. The court crdered a school‘dilt\rict to
provide clean intermittent cathetarization (CIC) for a child afflicted with
spina bifida, defining CIC as a "related service" under applicable federal
law, and ‘hence something ihat a school district must provide free of charge to
students who need it.

Implementation of that case alone added more than $1 million in state
educationgl ‘costa in 1981. But the particulars of Tokar;ik matter less than
the appellate court's view of its function as an "external check" on the due
process system, guarding against possible procedural deficiencies or
institutional pressures inherent in the educational and administrative system.

Th is: conception §f the courts' continuing missio;z expands on the PARC
uhderahnding. The drafters of the g_é_gg‘concent" decree had hoped that
decisions about educational placements were ‘to be nade by lawyers and
professionals, combining their distinctive approaches in the \cett‘ing of the

due process hearing. That courts are willing to oversee hearing outcomes

means the jﬁdiciary ocassionally will intervene in the PARC system, even
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vhen less than mtjorchange*io sought. The ptovioikon of CIC to Amberil‘okarcik‘
it‘\ a routine issue; in the earlier years of the PARC systenm, parents would
not have sought judicial help in obtaining that service. ‘rhey would have
ﬂ!g‘onfined their efforts to the due process system.

This c:c;n:inued judicial involvement in supervising Pennsylvania's special
education system is also apparent in the prolongation of téhe M litigation

itself. In 1977, the Philadelphia Association for Retarded Citizefu filed a

motion against the city of Philadelphia to compel that school district to
18

The Fialkowski family filed a similar
19

implement the PARC mandate.
motion at.the same time on behalf of their retard scns. In attempting to
resolve tl;Ae c;mcroveuy",\ Pederal Judae Edvard Becker met informally with both
sides between 1977 an;l 1981 "to collect more inforgaﬁion. to settle disputes.\
and plan and moanitor the efforts of the schobla to establish appropriate

educational ptogtams."zo

These hearings ended in 198‘_1 and Judge Becker
presided over the signing of a new consent decree a year later.: Some progress
has been mac@e in solving the lagictiéal problems involving the inclusion of
handicapped children in the Philadelphia school system snd the hearings helped
narrow the scope of conflict and its inten:ity.n

That does not mark the end of the matter, however. In the latest stage in

the evolution of the Preder\ick L. case, Judge Clarence Newcomer approved in
1982 a settlement that could end mo.re than six yenri ;.E legal controversy
about the quality of education for learning disabled students in Philadelphia.
The settlement commits the city to the elimination of illegal waiting lists
on which many learning disabled students are placed because no appropriate

classes are available. A spokesman for the plaintiffs in the suit, the
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Education Lav_Centct)of Philadelphia said that compliance by the city with its

cc\:\knsent decree véulﬁ mark the conclusion of the Frederick L. case. But one
wonders, for vitth lawsuits still being filed, t6§ courts seem :‘a permanent part
of special education policymaking in Pennsylvania. PARC appears to have
fixed the beginning, not the end,j‘ of judicial ianvolvement.

The participation of the courts ia Penmylvanii special education also
reveals that the courts fccogni:e the limits of the administrative hearing
process, \originally intended to aubstituﬁe for judicial review. PARC due
process hearings are well adapted to standard specigl educa‘tioq disputes--the
provis io;t of transportation and private school placement, for example--and
questions that‘ concern inciividuil ;thdents; but even in those cnu; as

Tokarcik indicates, the system may be slow to recognize new legal

obligations.

Issues that require substantial structural change in educational practice
(the provision of aﬁ extended school year, for instance) or controversies
céncerning a large class of students (the adequacy of the education p‘rov?‘\ded
to learning disabled students by Philadelphia, for“eiumple) lie beyoﬁd;fh»t\j{"‘
cipacity of the due process nechanicm; The gccolution of these %nbre
fundamental problems demands érn:inuing political and j‘udicia‘l :intervantfiog.
The growing tenderncy“to initiate judicial action reflects disenchantment thh
the due process hearing as a vehicle for achieving educaﬁional entit‘len;i?anﬁs
for the handicapped.‘ It requires a lowering of earlier expeétationa nboué the
change‘that could result from iacorpéfating legal forms withinithe

bureaucracy.
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Within the PARC system the dangof looms that fidelity to law will
become transformed into legalism, "rigid adhereace to ‘precedent and mechanical
application of rules,'" without céntinuing af:en:i‘on to the purposes behind
those rules. Many hearings and appeals focus on procedural, not educational,
matters; technicalities often carry the day. This legalism hampers "the
capac\ity‘ of the legal system to take into account nev interests and
cir;mltlnceo, or to adapt to cociil {r..my."” | |

Support for.special educatioa in Pennsylvania al;d rests on a fragile
éolitical fouhdation. In the firot few years after the PARC settl@nt
public officials and advocates for the haﬁd,icapped tacitly ugued‘ that a fixed
proportion of the commonwealth's education budget should be spent on
exceptional childrea. This agreement, essentially political iﬁ nature, helped
avoid endless wiangling concerning the necessary state-wide cost of §n
appropriate educltién, *by focusing attention on improving the delivery of
educational services.

In an era of fiscal stringency, hbwevet, such a political committment
became harder to sustain, During‘ fiscal year 1981-82, for exmplé,
Pennoylvania lost more than $150 million in fcdetal funds, necessitating t'e
el{minati\on of 1369 state jobs. Cuts in state financial aid may have to be
made, yet the right to an appropriate edacation‘is supposed to be guaranteed
to all exteptional children. 1In Pennayivania there alreidy have been the
stirriags of dissatisfaction with the high cost of special education, as more
and more state legislators have sought ;:o reduce tpproptiatibnc fpr that area.
One Secretary of Education, Robert Scanlon, has lobbied the federal governmeat

to limit the scope of handicapped education programs and has proposed & new

&7
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funding formula that would gikve locual school dinéticta more discretion in
allocatmg lpccul education noney;

In the heyday of Ponucylvanu ] comxtmnt to special education, the ‘
state legulatute would aak the Department of Education how much money they
needed to do an adequate Job. Now the legislators gvu the department a sum
of money and orders it to shape a prograui tailored to that amount. “If you
ha‘ve fod\tj psychologists, why can't you get a\long with three?" \they‘ ask.23
The !egislac“ure is also cohtepplatiﬁg reducing its aid to the commonwealth's
private schoo 1.0 and revising the school code so as to uke\“ap&ial education

[

less costly.

\\ Problems are exl;erbated in the big cities, notably in Philadglphia,
_‘which has severe financial problems coupled witﬁ wheezing bureauctatic
machinery. | As fétner education secretary John C. Pittenger wrote a fev years
ago about that city's attempts to comply with the Frederick L. decision, "it
feilly doesn't make any difference what any court says-—the district lacks
$170,000,006 of balaancing its bud:get: for the current year (1977-78) and
(education officials have) more pru‘aing things to do than revamp (théi‘r)‘
program for learning di*‘i‘nbled children in line with Judge Newcomer's

dictateo.“za

Federal revenue sharing money, which in Pennsywlvania vas
largely speat on special education, also has been reduced. Criticism of the
high cost of special education will prbbably continue to be heard in

Pennsylvania,
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More than a decade after the eatry of the PARC decree the federal
cou‘rts persist in trying to reform special education. Though these reforms
may vell be needed, they compete with the more politicnlly poﬁular‘drivno to -
reduce the ;goc of government, How are the financial burdens of spccial
educat ioﬁ to be borne, by whom, ‘;nd\ at vhat coct? Such questions coantinue to
stir controversy and invite speculation in Pennsylvania--and to come before

the courts.

Part 2. The Impact of Special Education Reform in Pennsylvania

The consent decree in PARC v, Comumonwealth of Pennsylvania

recognized the right of every retarded child to an "appropriate"
education., Subsequent federal legislatio;\ made that substantive
entitlement available to all handicapped children in the United States.
The substantive right to an education elaborated in bot!; the PARC
decree a}nd the subsequent federal law PL 94-142 relied on both
procedural gua:antgves and other legal devices for attaining desired
o:tcome;. In Pennsylvania, gdjustmnts have been made in the scope of
the original mandate, but the reli;nce on legalism to achieve education
" goals continues.

The court in PARC did not confine its efforts to a declaration of
rights, leaving the task o‘f inplencntat‘ion in the hands of school

officials. Nor did it initiallly carve out a continuing monitoring role

for itself as a manager of the implementation process. Instead, PARC
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converted substantive inuoj concerning the right to an appro;»fiite
education into watters of prbce‘duu, and req'uiibd the state to-actively
bring new handicapped :pu?il.u under the PARC umbrella. : Parents who
disn;r‘cd vith diagnosis ;nd placement decisions made by "school
di;ttie:c could request a fornal due process ho.ring to challenge such
deciaio‘ns_. _ Whoever lost at the hearing otagk\e éould appcal to the state
education department, sad ultimately to thQ"*courtc. This new system
piq}nised fairness to individual claiments, but the ambitions of PARC
were larger: it was anticipated that PARC hearings would bring about
institutional reform and individualized justice. |

The elements ‘tof the PARC entitlement all speak to this
expectation. The g_g_u_gg due process system includes an administrative
hearing with an impartial hearing officer and a requirement that the
decisions be based exclusively on evidence introduced into the record
~-elements of legal form designed to promote rc‘liability in particular
judgments. Appeals from hearing decisions were supposed to serve two
distinct purposes: to impose procedural regularity in the conduct of the
hearings and to promote uniformity of outcome in ftctually\nimilat cases
through adherence to precedeﬁt.

After a decade in ogention the success of legal rofom of special’
education in Pennsylavania has ﬁoon mixed. The greatest cﬁauge has been
in the formal aspects of Ponnujlunin'l special oduca:ion;l_\.yc‘:gn. More
hand icgpp&d | chi;d ren are bczing served than ever before, the education
bureaucrac“y has been. overhuuled; qnd the due process system has

regularized evaluation and plaénent decisions. Yet problems also have

N
S
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developcd. Regulariza\tiou hia come at the price of bureaucratic
rigidity. The courts have showm little inclination to addres: some of
the issues of educational quality that thg PARC lit‘igation engendered;
nonnetheless, they have maintained oversight for a length of time far
biﬁyond that ever expected by the plaintiffs whea they filed the original

suit, an oversight that has caused substantial administrative chaos.

In the 1970s, special education in the commonwealth of Pennsylvania’
"ex]\fq\‘rience*& recognition and growth unprecedented in its history"zs
due 1n ‘:latge part to the cumulative effect of judicial activity. In
1970-71; the year before PARC went into effect, 160,984 children were
provided spec ial education services in Pennsylvania public schools, or
ifu private c\ichoolo at commonwealth expense. By 1979-80, the last year
for which couﬁl\ete data are available for thio‘ study, that number had
risen 50 per cent.\\ This increase is even more inpteuiﬁ ‘wh.n viewed in
the light of declin ing school enrollments: the proportion of students
receiving special hel#‘ jump.ed from 6.7 per cent to 11.3 pet"cent beiween
1970-71 and 1979-80. On\i_tttottiey working for the commonwealth thougut
that PARC's uottfimpott;‘qt legacy was that it gave handicapped
children, who had been “s‘igniif‘iicmcly excluded" ffcn education access to
it for the first time. |

The expansion in special education enrollment has been matched by a

growth in the commitmeat by school districts to serve the needs of

‘f‘513; ‘t ;.
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hnndi:cupped\“ students. In 1973-74, for example, the special education
b;xdget. for the city of Philadelphia vas $24.6 million, vith\lz.OOO
students being served by 1711 staff wembers. In 1979-80, Pliiladclphia‘c
budget for special education \‘v‘a\\l“$66~.5 million. .During that year 23,000
children were served by a at‘nfft of 3,666, Similarly icpteoaiire growth
occurred in other districts around the co'imonwet‘lttz and at the state
level. Governor Milton Shapp h;lped ease the fin:ancial\burden impoged
by M on local tchool\distric‘tc by diverting a large share of
federal revenue sharing funds, a‘vailable fox; ‘the first time in 1973, to
specia‘l edu:cation.

There is much les, evidence of change in the quality of the special
education services -;f‘fered. The few studies that do exist of thgat
subject indic\ate‘ that their quality has varied considorably.27 The
courts h;ve not systematically addressed educational quality issues, and
even the PARC lavsuit itself has rarely done so. The courts have
focused on ther n‘!:a‘__q‘ix_g‘;ablc: on thcﬁ \\qulntity of services delivered

tohandicapped students or with expanding the coverage of the original

PARC decree to include new student populations.

Impact: Bureaucratic and Administrative

At both the state and local levels, the education buresucracy
changed"to accommodate the presence of significant aumbers of
hcndicnpped children. The Right fo Education Office founded in che

aftérmath of PARC becaume a p(ritunen: part of the state apparatus,
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noniesting PARC implementation, providing technical support to local
LARL ; : “

officials and administering the PARC hearing system.
" - .

i

. The legal diyision of the Tpc;to ;ducn;ion department has wmade
special e‘éducntion a central .roaponcibility. It trains the hearing
officers mandated by PARC, assigns. them to disputes on“the basis of
their expertise, and monitors their‘ performance. State inspectors,
assigned to each of ten regions within Pénnlylvnnia, oversee school
district behavior. 1In local districts the ipecial education office,
previously of na.tginal importance to the school organization, has

M

acquired nev authority. Public attention has also brm;ht to special
education nevw prestige formerly lncking,"%g and this too has led .
school officials to take seriously the concerns expressed b‘y pareats of
haqdicapped children. . BN

A éontinuing dispute over“the prqprieiy of separate facilities for
the handicapped has uﬁrred implenentation of the PARC consent “ec “ee.
During the 1960s many Ponnaylvanig school &iotticto aund intex:ﬁ..’:iate
units constructed elaborate school buildings for the eaucatiou of
children possessing certeain han;licapc.‘ Hailed at the time as a
progressive step, one dcnom:r’ting the “commonwealth's h\iotoric concérn
for ﬁhe handLicappe‘d. the PARC agreement made rendered these facili\tie‘a
instantly outmoded. The \tgtecnent"s couiiment to the placement of
childrea in classrooms as close to the‘ educational nainstragm ai
possible obliged school districts to justify ucigning h\a:‘hd\iupp#a
yongsters to these new, agplrate facilities. Not surprisingly, paﬁnts

a

of handicapped vhat is now the Pederal Office for Special Education,

N
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along with pareats of handicapped chfldrcn, sav th'eu oepinte
~ faecilities as legally suspect under th; PARC agreement and atttqk:i
their use. ‘ Local t‘chooi ,d_‘\iqittict officials defended in court‘l‘:heit
segregative decisions, and the matter has not yet been fully settled.

But what’ oE the centotpucn of the PARC enforcunnt upparatuc.\

-

the duc ptoceo\s hearings and appeals? Lx;1¢nnt1 auticipated that this
ipparutua wvould insure nev‘lyl\atabliched tubot“mtive and ﬁtocedutal :
rights, and give meaning to the idﬁ of lni"lpptop\t\ilti education” for
handicapped children. The rialitly has been more modest. The due
process hearings have \cpocified s very limited class of\:righgs. The
issues they deal vith are individuil, not systemic, in nature, ;nd thayv
are d1sposed of routmely- Demanda whxch would requzte aubstannal ’
expendxtures or structural chango in the aystm“-requests for vholly new
programs, for\ example, have been successfully resisted. | The changes
vhich are pué into cffect-hwe been, as a consequence, modest in their

-

character and. :urgmal in theu impact.

N
3

In other areas, too, ?ARC has had ptofound effepts. At the local
level it appean to havc spavned a movement for greater nuoml
coopetu: ion regardmg transportation, supervision of spe.cul edqcano?
clubet, and an inc;cnud ;oofdinatiod betyun neighboring school
diot-ricts,. School district administrators have gccouo@.a'ced themselves
td the demands of tha) nev legalized pfoc;edinga. nougl;a som of the
early hearings were marked by disputec‘ over cn;:hn’ical ‘legal

points--adequacy of notite and the like--these have decreased markedly

-

w .
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in receat years. The growing tendency of school districts to \-rely on
legal counsel has msde this adaptation .asier.

Those dissatisfied with the outcome of the due process h¢ ar.ngs
have the right, uander PARC, io appeal to the state education
departmert. This appeals process was intended to serve two functionn: to
elaborate substantive Iegll}standarda and to manage the procedure used ‘,
at the hearings. Though the number of appeals has stayed relatively
constant since the early 19700. consistency among decisions was not to
.e found at this time. More recently, something akin to to a system of
precedent has begun to evolve. Yet the precedents themselves further
diminish the ambit of professional discretion. The message of the
ap}:eals decisions, as of the hearings, is that thke comitmént to
"appropriate" instruction is an ideal teqﬁ\i:“‘edﬂ:}y accommodation to
program availability and resource constraiats.

It was hoped that working with the cooperation of state special
education administrators rather than taking an adversary role toward
them would yield a greater commitment by the defer’ nts to
implementation. Despite these hopes, the implementation of PARC has
been accompanied by considerable acrimony at all levels. The city of
Philadelphia, most notably, has beén in and out of court defending
itself against attacks ftém angry parents challehging the adequacy of
its programs; Philadelphia, in turn, has quarrelled with the state
education department about various aSpecfa of PARC implementation.

The PAKC due process syscwm prompted a defensive reaction on the

part of school administrators. One high-raaking special educator

-
.
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complained that the litigation overwhelmed the ability of administrators
to assimilate the large amount of detail contained in the court

238

ordere, Another described the attempts by the Pennsylv,ania

defendants to implement the PARC entitlements as '‘grudging", with
administrators reacting to special education crises and only
reluctantly implenting controversial policy decisions. Still another
complaint faulted with the lack of discretion that that conseat judgment
left to special educators. School administrators also resent the
encroachment of nonexpert citizeas groups on their domain of expertise,
Administrators complained about the high cost of the litigat\ion.zg
Participation in legal proceedingc and related preparations such as
taking depositions of witnesses are a tremendous strain or resources.
Turnover at the staff level hawmpered implemcntation. There were
three‘\\actotne‘yfs general in flve vears and five different assistant
attorneys gene:al working on the PARC appeals during ihe 1970s. This
led to a “total lack of planning and coherence up and down the

n30 Parent groups such as the Pennsylvania Association for

line,
Retarded Children ﬁxessured the education department to process appeals
with dispatch. Tt‘\‘\‘at “ppt a premium on getting the cases out in a
herry-=-not on\deve\ic:pixi\g a consistent body of Iaw.“31 Courts, said
one official, do nc}_t have the ttilme to attend to the complexities of
administration.” They tend to focus on only one facet of complicated
social pt'oblems.32

The eatry of the federal court into special education led to a

clash between legal and professional approaches to educating the



32

hand icappedf * One special educator complained about the court's adoption
of oce parti.;cular vay of addressing the educational needs of the
handicapped. ?Thi: nmade it difficult to meet the ciemands of a situation,
be‘cauce many\ changes an administrator might make would violate the
consent decree or subsequent court decisions. A lawyer working on
appeals‘ for the state agreed. Alth@gh believing that all legisla:ion“
or court action councerning apeciil education must embrace a single
philosophy, he wondered whether "freezing" any one philosophy into court

orders was advisable in a field that chamged %0 constantly. "If the

state of the art is compliance", he said, "Then noncempliance is the

order of the day...When it comes down to pedagogy a [judge] should lmave
it to administrative discretion." He cited as an example the time and
money éxpended by ghe city of Philadelphia to tenéh the approach called
"signing" to deafkchildren, an approach which later diminished in
popularity among special educators in favor of using picture books and
language boards. If Philadelphia wanted to keep pace with these
changes, it had to make massive changes in its educational offerings, a
task that would prove difficult in such a fie;cally i’m:dened urban sc'.vol
systems and which face "incredible" social, fiscall\,\gnd educational
problens. 33 |

Nor are ptofessional concerns the only determinant of thé kinds of
services children receive. Organizational concerns of school dist\t\'\i‘c\t\s
significantly influence the placemeat decisions 6f school districts.

Students sometimes are assigned to the most appropriate program

available rather than to the most appropriate ptOgrim possible.

9 {
~3
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Consider, for example, those who showed evidence both of
retardation \an‘d of some other abnormality. A child who can be labeled
retirdatg is appropriately‘acsigned to a class for retardates, while the
nmultiply-handicapped child demands a more tailored placement. All
schocl districts operate programs for the retarded while only some
manage classes foi the learning disabled, and almost none, at least in
the beginning, had programs offering simultaneoue treatment for both
kinds of handicaps. It makes good bureaucratic sense for a school
district to urge that the child in question is labelled retardate and
then assignment to a program for retardates be deemed apptopriate. Cn
the other hand, \pnrenu shun the label "retard#te", preferring a more
individually designed program for their child.

Questions concerning appropriate placement, therefore, nominally
professicnal in nature, actual‘ly\can turn on the capacity of existing
programs to address divergent needs. These questions, in turn, lead to
disputes sbout the relatic‘nship‘between resonrce availability, the
adaptive capacity of public organizations and appropriateness. Does
“appropriateness” mean “"best" in light of what a school district
presently offers? When these issuesiarise in appeals, the state often
gives some consideration to the school district's ability to offer the
needed progfm. 1f the school district does not provide such a program,
the child Qumntimes is placed in a reasonably appropriate program, not
the most appropriate. This adjustment of competing values is an
important characteristic of the PARC system tfmroughout its ten year‘a‘

in existence.
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Decisions about diagnosis and placement issues are also shaped by
other factbro. A 1977 study conducted by the Peqmylvmia Office of
Budget and Administration found evidence that \placement of handicnppgd
children into cexjtain categories of exceptionality occurred for reasons -
other than an objective assessment of the child's emotional, mental, and
physical status. Children from more affluent backgrounds are 1e;t
likely t; be placed in educable mentally retarded (EMR) classes than
are children from poor backgrounds. Simultaneously, studies of brain
injured/learnin\g\ disabled placeﬁents in Pennsylvania and elsevhere
indicate that childrea from wealthier backgrounds are more likely to be
placed in classes desiéned for those categories than are poorer
children“

The PARC sett lement also went imperfectly implemented because of
bureaucratic inertia. It met with considerable initial resistence from
regular school personnel who resented the fact that tt Jourt seemed to
be telling them how to do their jobs. Others, though opposing the
encroachment on their autoanomy, have learned to use the legal system for
their own purposes. "There are a good many [school administ:ato‘ra]
calling up seeking to be told what they want to hear," said one lawyer
for the Philadelphia .school district. "My job", he continued, "is to

tell thean what's withia their diacretion.“35

Although the great .
initial resistance to judicial intervention has diminished somewhat a
decade after the PARC decree, sune school principals still resent the

strong role that the courts and attorneys now play in spécial education

policy\niaking‘. They adhere to the "captain of the ship" theory of school
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administration, and jealously try to preserve their professional

autonomy. 36

 Impact: Political

The educational needs of the handicapped are now given much
attention by the Penasylvania legislature, the governor, and the
department of education, @o public officials ;have grown far more likely
than ever before to consider and act on the demands of handicapped
children and their pm‘ents.37 To some extent, elected officials have
embraced as tYeir own the values enshrined in the PARC consent decree:
that t.e handicapped ought to receive an education, that consistent and
accurate di#gnoses be made, that placements be as fitting as resource
constraints permit and as close to the regular classroom as pcasible.
The astate department of education, committed to these values, mOnit:orsr
special education programs, despite n}cusatiom\fron the city of
Philadelphia--resistant to state initiatives generally--that it has
defaulted on its financial commitment to supporting sp&cial education in
that city. Task forces in many districté, have drnw;n school
administrators, op#cial education professionals, citizens' groups and
private ggencies concerned about the quality of programs offered by
school districts.

New programs for the handicapped often resulted from parents

resorting to the due process forum or the courts, rather than from state
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prodding. But these pareatal efforts , at least in the first few years
after PARC, usually found a sympathetic or politically sensitive ear

among state legislators. “"No one wanted to appear to oppose

handicapped education", said a former secretary of education. "“That's

why the s bec ial education bills sailed through."38 The suits have wade

a difference in spawning greater public awareness of special education

issues. One Philadelphia special educator said ‘that after a decade, . the
spate of litigation had givea the public a sensitivity to special
education issue; that it formerly lacked. 3?9
One indicator of the gz:owth in political imﬁortance of special
education in Pennsylvania is been its increasing share of the state
budget, During the year before PARC, $64 miliion was expended on
special education in public and at;ce suppér‘ted private schools; by
1979-80 expenditures ha& almost ﬁuadtupled, to $236 million. During
this period special education fared much better in Pennsylvania than
spending on education more generally (which increased by 193 per cent)
or the Consumer Price Index (which increased 203 per cent) during those
years. - '
k. Yet in times of fiscal stringency such support is more difficult
to sustain. Fed(;.tal money for special education declined by about‘
one-fifth betwaen 1981-82 and 1982—53. In Pennsylvania, the problems
that attend a declining resource base are exacerbated by other factors:
the great variation from district to district in public funding for

special education, and fragmentation in funding sources.*® There is

also a movement in the Pennsylvania legislature to adopt a block grant
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- aystem for distributing cpcciai education monﬁy. Under such a system the
school district vould decide on the \apptoﬁriate educational setting for °
its handicapped children and the district would have \3te:§:diacretion in
deciding how special education money is allocated. Court\\opiniont such
as the Armstrong decision have further complicated fiscal ﬁlanning in‘
recent years, by requiring that ne:y\children be served, regardless of
comnmonwealth please that spec\ial eduéition expnnﬁsion w?uld cost too
much or casuse adminisitrative incoavenience. This the recent erosion of
legislativ? support for special education way portend a: differeﬁt
political climate for these issues in the next few years. The prospect
of a direct clash between guaranteed legal rights and fiscal reality
appears imminent, It is uncertain whether this tension can be resolved

without continuing judicial intervention.

Impact: Process

Court intervention in Pennsylvania's cpeci;l education system also
has significantly shaped how policy is \made. Special education is no
longer the exc luai‘ve concern of the bureaucrats in the department of
education or the special educator; tiov? "‘lawye‘rs, parents, or anyone can
contribute as much as special educatou".42 For parents dspecial;y,
the educational benefits that PARC pronia;t their children ;;e

incentives to participate in the due process system and to keep couxit

scrutiny of special education in the state continuous.
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It;fluential among these new participants are the interest groups.
In th§ 1960s the Pennsylvania Asaoéiation of Retarded Children, was most
active in special education; today there are uulny more visible groupls,
including the ﬁAdvocatea “‘fqr th; Developmentally Disabled and the
Ph iladelphia Police and Fire Association for Handicapped _Chkildren. "Many
more people are ﬁow experts," said one special edﬁcatbr, with some

sa rcasm. "There was a time when very fev people knew anything about

special education,” said one bureaucrat, pointing out that most of those

42 When these

people vere based{in colleges‘and universities.
professionals do play influential roles, it is as court witnesses, or
as sourcsea of expertise to litigant groups. The administrator noted
that the college professor who worked hand in glove vith the schools a
generation eatlier,f'.o now allied to advocacy groups and opposed to
"administrative t:y;:nas.“\"3

Advocacy groups have enabled middle class parents to participate in
the ﬁrgceaa of policymnki‘ni in Pennsylvania special education. These

groups, PARC foremost among them, have pressed the initial PARC suit

and its progeny--Frederick L., Fialkowski, Tokarcik,

Armstrong-~as well as the hearings concerning the implementation of
the original counsent decreef‘ They educated parents in the workings of
the d‘ue process system, and the_'; exerted continuing politicsl pressure.
The willingness of agch grox\xp\e to file suit over their grievances,
especially strong in recent years, has turned r.he\fedenl court into an
‘ important policymaking ;orum. The hearings in Judge Beckér's‘ courtroom

concerning the implementation of PARC ll, for example, became a "group
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session" for parents, allowing them to circimvent the due process system
entirely. Parent claims in these sessions ranged from the trivial ("The
bus wvas late again \‘tod‘a;?y")“to the 3. u‘ral("my aren't the severely
hand.icapped in Philade‘lphia\ being idequutely served? Most concerns
aired in the hearings focused on procedures i'nd on the distribution of
political authority among institutions accompanying school reform. Left
unresolved is the state's role in monitoring local school districts, as
well as many of the educational quality issues that seem to be of little
interest to the lawyers who are so active in the auit:\.‘

Differences in litigant strategy among those unhappy with ~the\
spec ial education system also have become evident. The Philadelphia
Association for Retarded Children (Philarc) decided to work directly
with school administrators on transportation problems and other issues
in a nonadversary fashion. In fact, Philarc eventual-ly signed contracts
with the Philadelphia school system allowing it to consult in the design
of special education programs. Other litigants including the Advocates
for the Deveio;mentallb Disabled, and the Police and Fire Association
for Handicapped Children, followed a more militant course. These groups,
withdrew their representatives from the joint monitoring committee
appointed by the fed&al court to oversee i;plemnt;tion. They urged
Judge Becker to enforce more vigorously the\l‘egal récponoibilities of
the éity and state. .

Parents now use the rhetoric ~-and the clou\t--o\f rights secure
ﬁtheir educational preferences. Hiddle class parents prod school

districts to have their children classified as learning disabled rather
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than mentally retarded. Parental pressure also plays a major role in
classifying EMR children as brain injured or learning disabled, so that
they can be enrolled at state expense in private schools.

Judicial interventioi; in Pennsylvania special education makes the
courts important actors in the‘broceiss of policymaking in special
education. Court decisions established the original PARC entit‘l\menc
and set up the due process nachin?fy that was to secure that
entitlement. Subsequent court action broadened the coverage of the
P 'RC consent decree, monitored its implementation, and then attempted
to t§solve .any subsequent problems with iimpleuntation.

Lavyers, especially those from the Philadelphia Center for Law and
Educa‘tion, now play a critical role in policymking; They bring together

disparate parent@l grievances and represent parents m court. In the

Fialkowski case, for example, ‘the P\h\iladelphia Law and Education
Center helped the Fialkowski family file suit in court; when t;.heir for
monetary d.amages against Secretary of Education John C. Pittenger was
dismissed, Gilhoot was soon back in court demanding that contempt
ciiations be issued againsat ‘Pittenge\t‘md his staff.

Legal advocacy groups possess another tactical advantage in
Pennsylvania: they;can prevail without actually having to sue: "A
school districfis avare that you can shut dowm a sysi:_en. Just file 25

[ue process] ‘hearing requests in one week", said an attorney with the

Center foY Law and Education.%%

bargain with,

o~

That gives litigants something to
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The significaat role pliycd by lawyers and parents means that there

‘t;ic little incentive for them to move for juéicial disengagement from the’

case; that is ‘one reason why the PARC litigation in its various forme

has lasted for over a decade. One of Judge Newcomer's clerks, for

example, who had worked on the Frederick L. decision, subsequently
joined a small firm in New York City that cpecialized in handling due
process hesrings for handicapped children. It exaggerates, but not by

much , to term the PARC decree and P.L. 94-1.42\“\?‘the “Employment of All

Unemployed Lawﬁu Act:.f"’s

The role of pateﬁts also has been critical in prolonging the
Iitig:tiod: ;‘In inore than one instance it was parental pre‘uure‘that led
to court action, rather than keeping& diagnosis and plicement disputes
confined to administrative hearings and appeals.\ﬁlnfomal parent
participation before Judge Becker's court was persistent and lengthy.

The implementation of PARC is a mi;ed story. PARC has notably
forced the commonwealth to‘offer an education to pre{iioucly excluded
children. PARC also i;\croued the attention paid to special e;ipcntion
and turned the court into a powerful pofitical forum, t'huc\aubstmt‘iglly
reshaping the poliiiéal process. _ And the suit has s;rved as a model fo;
litigation in other jurisdictions. Yet the litigation has immensely
complicated the jobs of educators and bure\mcuu ‘in I{cnucylvnnia bj
reducinag their discrstion-and hi‘f'xdkcr;ins their villingness to take the
initiative; that may }etult in‘ a less ihm vhole education. '

Re form litigat iox; or its threat has political consequences, and

the efforts of legal reform groups and the federal courts to rgmake:
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special education has stimulated changes in school policy and even

legislative reform--both in Penniylvania and elsevhere.
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New York City is known as an innovator in special education, having'
offered classes for its handicapped children as early as 1909. After World
War II «.: New York City Board of Education pioneered rhe establishment of
\s;;:ac ial day sci\ools for the socially maladjusted and emotionaliy disturbed
designed to return these students to regular schools.

New York state also moved to address the educational needs of the
handicapped. - In 1957 it directed that each of its cities provide a "suitable"
education for such children based on eacn child's individuai educational needs
and it empowered local school districts to contract with private schools to
educate handicapped children under certain circumstances. This commitment had
wide impact. In the n‘ext decade, scores of cities and towns in the state
of ferc: ~andicapped children educational opportunities in public or private
schools.

Yet by the 1960s, education for the handicapped in New York City was in
crisis. Several studies described the various problems in the special schools
of the city and recommended changes in its special education programs. In
1965 a g ~nup of parents and educators-ctarged that classes for the retarded

and maladjusted children were dumping grounds for minority and problem

.. 2hildren. The special schools were also repeatedly criticized for their

-,

physical ir-:‘;dequaciea, the mislabelling of students, and the failure of the
city to "mainstream" handicapped pupils. For brain-injured the problem was
the ceverse: little access. Though New York City had more than 130 classes
for its 745 brain-injured children, more than 300 brain-injured children were

on the waiting list for those classes in 1969.

&9
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Resort to the Courts

1]

Pareuts of handicapped children in New York City, like those in
Pennsylvania, had long been active in promoting speciil educat‘ion reform, and
in 1969 some pareats of brain-injured children complained to attorﬁ?ys about
the lack of classes for their children. These attorneys, mbefs of several
public interest law firms, brought a class action suit on behalf of the
"brain-injured" or bthefwiae neurologically impaired children, charging that
the long waiting 1lists constituted a denial of equal protection by the New

York City Board of Education. The suit, McMillen v. Board of Edm:at:ion,1

never went to trial, but it focused aétention upon the city's failure, with
the waiting list now numbering qpéroxi‘mnteiy 600 children, to place
handicapped children in apptoptiateé classes suitably and promptly. A class

action lawsuit lodged in federal court, Reid v. Board of Education,;

sought to remedy the problems posed in McMillen. Because the Reid court
asked for clarification of several issueg of state law, the plaintiffs filed a
cla's action administrative proé\eed“ir‘xg in 1972 before the New York State
Commissioner of Education to seCute”ed\ucationaI service§ for all unserved
handic\;pped children, not just the btain-injﬁ\red.{

buring the next few years, the Commissiégner of Education repeatedly found
«that:th. New York City Board of Education had fai“led to evaluate its
‘handicapped children promptly and placé\; them in suitable classes.

Deficiencies were found in examination and diagnostic procedures, in the

failure to place handicapped childrzn in special programs, and in the lack of
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space in city Qchools for these programs. The commissioner concluded that the
inadequate educational programs for the handicapped resulted in large part
from the fact that the school board had not provided adequate physical
facilities and staff for needed educational services. He ordered that
children already diagnosed as handicapped be immediately placed in an
appropriate public or private school class. Furthermore, he directed that the
board submit a plan to eliminate the waitiang lists by 1974.

During this phase of the concr@ersy over special education in New York
City, the federal government also addre\ued the issue of education for the
handicapped. The Education for All Handicapped Children Act (P.L. 94-142),
established the right of all handicapped children to an “"appropriate
education" as close to the educational mainstream as possible.“ That
federal law greatly strengthened the hand of those pushing for handicapped
student rights in New York City.

A legal interest group long active in school litigation in New York, the
Brooklyn Legal Aid Society, subsequently joined the National Association for
the Advancément of Colored People (NAACP), to file a class action suit on

behalf of parents of black and Hispanic students. This suit, Lora v. Board

of Education«,sxalleged that minority students had beer discriminatorily

assigned to special day schools. \ Theee public day schools had become racially
segregated because white parents, but not minority parents, had manipulated
bureaucratic procedures to gain private school placement at public expense.u
Minority parents remained poorly informed of the right to ‘challenge irmproper

placement.
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The plaintiffs in Lora argued that vague placement criteria and
discriminatory practices also led to this disproportionate use of public déy
schools by minority students. Several schools lacked adequate facilities,
staff and instructional materials, and the system's evaluation practices and
the due process protections for the handicapped, said the plaintiffs, vioiated
state and federal law. |

In 1978 Federal Judge Jack Heinstein, although commending the city's
considerable efforts on behalf of emotionally disturbed students, held that
not even its fiscal crisis could justify the city's neglect of special
education. A year later he issued a remedial order to redress the viclations.
Weinstein directed that the city print and distribute a parents' booklet
informing more parents of their children's rights; he ordered the city to
start a training program for school personnel on special education laws, and
ordered it to use non;diSCtiminatOty criteria and procedures to evaluate
handicapped children. ;rhe Second Circuit later reversed Judge Weinstein's
finding that the city practiced intentional racial segregation, but left the
balance of Weinstein's findings in effect.®

By that time pressure on the board of education,had increased, as the the
Puerto Rican Legal defense and Education Fund brought suit against the city.

The ~onsent decree in the case, Aspira of New York v. Board of Education,7

ordered the city to identify and evaluate all children of limited English

proficiency and to provide them with an appropriate bilingual education. The

city failed to meet the requirements of this decree in the next few years.
Meanwhile, attorneys for the parents in Reid trie;‘l to pressure the city

to place handicapped children from the waiting lists. One tactic they
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attempted was to foirce the city into action by asking that the Board of
Education convene i‘ndividual due process hearings for each child on the
waiting list, an enormous undertaking that would have cost the city $500,000
to complete. In requesting those hearings counsel anticipated that the city
would make procedural errors man} of the hearings which then could be

chezllenged in the courts.8

New York State Commissioner of Educatioh Ambach observed in 1977 that
long w\-aiting lists "remain a chronic problem that has worsened," and ordered
the Board o\f Education to keep its evaluation and plaéement offices open
throughout the summer in order to procesc the individual requests for
placement. Despite that order, the city closed up shop at the end of the
school year in June, the commissioner finding in September 1977 that the
closing demonstrated the board's unwillingness to process handicapped children
‘more quickly. The city was appciently unwilling tc eliminate the waiting
lists.

Commissioner Ambach asked that .he board evaiuate the children on these
lists within 30 days in order to to hasten suitable placement. If the city
was unable to do this, the Board of Education would then be held accountable
for absorbing the costs of placement of children, at parent‘al option, in a
private school. -The Commissioner also ordered the board not to transfer
students to public school from private schools unless the private placement
was found inappropriate. He also directed the city to submit a‘ new plan for
eliminating the waiting list by early 1978. 1In October 1977 he reiterated the

obligation of the city Board of Education to evaluate handicapped children
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within 30 days of notification to the board and of their duty to place those
children within 30 days after that evaluation.

| The city submitted a plan for the elimination of waiting lists in early
1978. But the Reid plaintiffs faulted it for vagueness and made the
unprecedented request that Commissioner Ambach take the city's Division of
Special Education out. of New York City'c hands and place it in receivership,
because the board of education"had proved itself incapable Xof running the
division., The Civil Rights Office of the U.S. Departmeat of Health, Education
and Welfare also got into the fray. In June 1978 the Board of E\ducation*
concluded an agreement with HEW to offer students on the waiting list until
January 1, 1979 an appropriate placement within 90 working days. Students on
the list after that date would be placed within 60 days.

That same June the board submitted yet another plan to Commissioner
Ambach, but Aambach objected to the plan for failing to help & sufficient
number of students. Meanwhile, the number of unserved children continued to
mount. A report published by the city in November said that 8259 children
were awaiting evaluation, 30 per ceat of whom had been waiting more than 60
days. When, in January 1979, Commissioner Ambach fouand that the city board: had
failed to live up to its agreement with the Office of Civil Rights, the state
threatened to withhold $7 million in education funds. A few days later, t‘he
city submitted to the Commissioner yet another a new plan to eliminate the
"backlog" ‘of wti‘tin"g list cases by that August.

Cr iticiau; of New Yo;-k City's special education effoir:s did not come only
from the courtroom, Wéhington. or Albany. \A consultant to the city's schools

found in 1978 that there were 9000 empty seats in the city's handicapped
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classrooms, even as thousands of handicapped c:hilch:'en~ remained uneducated.
This t‘epott also assailed the poor management of the Division of Special
Education and the Division of Pupil Personnel Services. School Chancellor
Frank Macchiarola pledged to speed up placement of handicapped children even
as he exptec‘se;d his concern aﬁout the high cost of special
education--estimated by the city's Financial Control Board at $40 millioﬁ

greater than originally expected.

The Courts Break the Impasse

By the spring of 1979, the educational advocates had given up on securing )
‘relief from the state education department--its admonitfiona ha& ptoduced no
results--and began preparing lawsuits against the New York City School Board.
Brooklyn Legal ‘Setvices was primarily concerned ﬁit;h eliminating the waiting

lists. Its suit, Jose P. v. Ambach 7 was filed on behalf of all

handicapped children living in New York City who had not been promptlyk
evaluated and placed in a suitable educational program.

A second case, United Cerebfll Palsy (UCP) of New York v. Board of
10

Education, was filed on behalf of all handicapped children whose

handi!ap resulted from brain injury or other nervous system impairment. Since
ucp felt\ that the entire system of special éducation vas inadequate, it
raised many issues coanceraing the quality of facilities for non-ambulatory
studeats, the adequacy of the individual education plans (IEPs) prepared for
each handicapped child, and the unavailability of mainstream oppértuniéies for

handicapped children already in separate classes.
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A third case, Dyrcia v. Board of Education,u was filed in Octobekr\

1979 bj the Puerto Rican Legal Defense and Education Fund, the organizgtion
behined the Asd>irs suit, on behalf of Hispanic children in Nﬁv York City who
were ‘handicapped and of limited English proficiency, and who had not been
evalua ted or placed in appropriate bilinguai special educ;tion programs. The
Dyrcia plaintiffs argued that the city had violated the Aspira conse_;ut
‘decte\e by failing to provide bilingual speci;l education to those Hispanic
children.

None of these three Iawauil‘:a was fully litigated. In a hearing before
Federal Juige Eugene Nickerson, the New York City Board of Education in effect
threw up its ham;ls, admitting its failure to evaluate and place handicapped
children in a timely manner. The court concluded that the city had failed to
cbmp ly with the statﬁtory requirements conce.aing special education. Given
the “polycentric nature of the problem," said Judge Nickerson--a complexity
~due partly to the complex bureaucrat‘ic structure involved in the evaluation
and placement process--the judge appoinied ; retired former colleague from the
bench, Marvian Frankel, to preside over negotiatio,ns‘for\a remedy. Judge
Nickerson later ordered the comprehensive overhaul of special education in New
York City. |

The plaintiffs and the city agreed on deadlines for eliminating the
vaiting iiscs--a familiar enough process. This time, though, persounnel were
to be hired to help the city meet those ‘deadlines. The agreement also
outlined a new decentralized organizational structure for tuwe delivety\ of
special education services, borrcwing from a plan drafted by the city's aew

executive director of special education, Jerry C. Gross.” Further,
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Nickerson's decree outlined procedures to assure parental due process rights,
presented a plan for making facilities accessible to students, and set forth a
detailed outline for the provision of a continuum of special services,

staffitig, and “"mainstreaming" opportunities. In February 1980 a consolidated

judgment--combining Jose P., UCP and Dyrcia and incorporating the most
important‘\elements of the Jose P. consent decree was entered by Judge
Nickerson. 1 |

The Qity defendants accepted the plan grudgingly, fox: its officials
thought %hat ihplemnting the Jose P. decree would cost too mch-;about $350

13

million according to the New York City Board of Education. Mayor Koch

faulted:ﬁéstate and federal governments for requiring thet services be provided
for children and then réfuoin’g to help the city payk for them.“‘ He
sugges te}i that the high cost of special education might necessitate reducing
support ;or the education of ordinary students. Nonetheless, the city was |

obligated to conply with the consolidated judgment, and it set out to provide

. services to those children still on the waiting lists.

Implementation of the Judgment: Continued Litigation--and Controversy

Despite the promise of the 1980 order, subsequent years sinc‘e the g_q_s_gl
P. decree have zbeen charac;etized by the same pattern of interaction between
state and litigaants that hga prevailed foer a decade: “procedural delay;
followed by prowmises, agreements by the Board to comply with the admitted
legal obligation promptly to evaluate and pla\ce handicapped childrea; foliowed

by the Board's failure to evaluate and place handitépped children."ls

RN



73

nailure has been aggravated by administrative instability ir_g the Division of
Special Ed@cation. The divisic;n received a new director, Dr. Allen Gartner, in
the summer of 1981,:after Dr. Jerry Gross was fired by Chancellor Machiarola
amidst accusations that he was a poor administrator. Gartner, in turn,
tesigfted in the springﬁof 1983, citing his belief that court orders were
beginning to hurt the city's handicapped children.

The implementation process {\as been supervised not by Judge Nickerson,
but by the Speéial Master Marvin Frankel. Frankel coantinued to monitor the
case after the the signing of the consent decrees and pre‘s;ided over tﬁe
negotiation by the parties of continuing points m dispute. Judge Frankel
brought to his joB both skill in promoting successful negotiations on complex
issues, a trait admired by all parties in the suit and a thorough knowledge of
the workings of the New York City school system, for he had been t};e
presiding judge in other school suits. |

A pattern of oversight quickly took shape. After the parties in the suit
negot;ated disagreements about implementation issues, they wo;xld report to

16

Judge Frankel at conferences 2ttended by lawyers in the sui*t, and then

attempt to settle remaining diffcnnce;. The parties would then list the
issues which were still disputed aund at such meetings, Judge Frankel would
discuss these issues with the parties in a way reminiscent of Judge Becker's
- informal ovefsight of the PARC case. Often Frankel would propose éol;tions,‘
a>nd b\y the end of these ienions, and ad hoc ruolgtiona often would emerge.
Sometimes inform;l negotiating would coatinue, often without the néed for

formal decisions from Prankel ‘or Judge Nickerson. By the spring of 1982, only

two of hundreds of le.‘gal and educational issues raised before Judge Frankel
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had not been resoived by the parties through this process: the state's

res pohsibility for future compliance failures by the city Board of Education

and the question of whetheﬁ the "preventive services" for-children who had not
‘ ; )
been diagnosed as handicapped were a mandatory aspect of the coatinuum of

ser\ncen deacnbed in the’ ongmal decree.
Th u transformation of the court iato a forum for setclmg a large
number of special educatxon problems is made possible by the open-endedness of

reform litigation once the court has retained jurisdiction to insure implement

the reform decree. Providing education to handicapped children is an

enormously complex enterprise that requires the cooparation of many city -

departments and the application of a very difficult body of knowledge. Issues

involving student evaluation can only be addressed if there are enough trainad

personnel to perform such evaluations, and hiring such persounnel depends on ™

the city being able to afford it. Thus, reform suits raise issue‘ks that are
pa‘rt of a larger web of probleas conce\tn\ingﬁ thé delivery of public services.
Courts that ceek to.solve :ne problem almost inevitéblf are forced to try to
solve problems of perabnnel management and public finance.

This "polycenfricity“”
raised in reform litigation. That a court has a legal mandate to improve a
service almosﬁ inevitably means that it will try to change those aspects of
finance and governance that make possible delivering that service also means
that plaintiffs can raise issues before the court that are oaly tangential\ly
related to the original suit, /

Desgspite these consxder&e achlevements, the city has had trouble

complying with the Jose P. decision, dxffxcultles which Judge Nickerson has

is one of the principal féatures of the issues

T s



;\ld_mitted are due to bureaucratic obstacles and not willful resistance. Since
tf\e lawsuits filin‘g, the number of children eanrolled in special educatign
cléa:u\es has increit;d almo;t \;fifty percenti‘; from 50,000 students in 1978-79 to
about 100,000 1983-84. | |

'rhe n‘meanit‘i‘g of the changes in the number of children reinaining on the
waiti&pg lists is less cle;t. The number awaiting evaluation has decreased
subctintially vhile the number awaiting placement has risen. The school board
has at‘&t{\ributed this change to its attempts to comply with Judge Nickersoa's
otders.i The court order forced them to identify and evaluate new handicapped
childten,{yh.ich in turn meant that more childreni‘ were piacecl.

Re-fo!gmiug Neé York City's special education program has bean \plagued'by
administrative difficulties unanticipated in‘ the 1\980 decree. A shortage of
special e‘d{‘ucation teachers in New York pt?v;nted many handicapped children
from‘attet‘t‘aing classes, a ai;:uation critics blamed on the Stite Board of

ducat iqn fvor its failure to give approptiaté licensing exams. Some children
are placed m the wrong classes. The city hopes to ameliorate these problems
by asking the state for permission to increasg class sizes.

The move%‘ toward decentralizing the sp;cial education bureaucracy, first
ptobosed by former Direc:ér‘ Gross, is incqmpléte. 'The defendants have made
strenuous efférts to comply with the court reform decree--a fact admitted by
tixe pl;ihtjiffs--but court-mandated services are still being denied to many of
g:iae city's handic;pped children. .

;; ' The state of New York, like the{PgnnsyIVania authorities in the PARC
gase, is trying to forc; complian.e wi;th thé Jose P. decree, and has had

]

‘fonly minimal success. For example, the state put pressure oa New York City by

v
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withc;lding special education fun§s. Because qf discrepenciea between the
lists of handi:apped children éom;;iled by the c‘it‘y and‘ tfzdee devel‘Oped by the
state, for ‘example, about $120 million in state lid to the city was withheld
during 1979-80.

The plaintiff's strategy for implementing the consolidated judgment has
importantly shaped the course of special education policy. Plaintift" ‘lavyers
first decided to address the question of the waiting lists, aaticipating a
subsequent shift to mbré substantive educational issues such as staffing.
ratios, instructional methods, provision"”of related ur\iicea, expansion of
mainstreaming 6pportu‘nit ies, and-building accessibilty. Addruaihg these
issues was especially important because many problems associated with special
education in New York City‘vent; beyond the waiting list ;;uestion and involved
critical structural problems in existing special education programs and
related services. |

But waiting list difficilties vemain a preoccupation of many people
participating in the suit. Many chil&ren were placed incorrectly and in 198l
Special Education Director Allen Gartner admitted that 12,684 handicapped
childrea were still not evaluated or placed “a\; all. These-problems caused the
plaintiffs to postpone addressing such isa{;és as educational quality; the
court has not sought to address these issues on its own, leaving to the
plaintiffs the responsibility for controlling the evolution of the suit.

Th e: few issues of educational quaxlity that have been addressed rewain
unsettled. The city's comprehénaive plan to d;:l: with some of these issues
was submitted to the court several months late and not incorporated into the

Jose P, judgment until over a year later. Disagreements among parties to

81
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the suit became exacerbated in 1982 as the difficulties in coupliance 5ec3ﬁe

more obvious and the ‘plaintiffs began to press the court to take action on

-

some quality issues. ] : \ ' \ .

In February 1983, Judge Nlcketaon s patience ran out. He fout(d the New *

York City syetem in contempt of court: for failing to comply with his order
that all hand:.capped students be provxded with a ap:'cul educatxon progran in
a timely manner. "All parties agree that as a result of thu lltxganon,
imﬁrovements have been made in according handxcapbeé -children their rights,"

Judge Nickeraoﬁ stated, “but compliance. with the decreg has not yet been
achieved. Nonetheless, the j@dge refused to order the system to hire 400 more
people (at a cost of $20 million per year) in order to pt“ovide adequate
suppor t‘. He also refused to hire an ‘indepenaent &ata conaultarft to help the
court monitor the school system, as requested by the :‘plaintiffsb_.‘k Meanwhile,

special Master Frankel continued to preside over conferences designed to

gsettle many of the compliance issues. B

In 1983 New York Czty/s";;ool o\ffwials mformed the Koch Admmxstranon‘

in Novewber that they would neodﬁ gxtra $80 million by the end of the school

J

year to meet unexpectedly high ed/icanon costs. Approxmately $50 mxlhon of
special education. During the ‘summer of 1983 the a backlog of 22,00 students
awaiting evaluation was s igni"fi;cmtly reduced, but.tiumy of thosg processed
were placed in separate, ciay-l;:mg classrooms that are expensivé tito)Operate.
A total of 107,000 students were &lassified as special educat(ion students in
1983. The cl.!:y 8 specul educatlon budget for 1983—84 was expected to be more

-

than 3&50 m1lhon.
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Mayor Koch has labelled the city's special educaticn effort a failure,
and calied for the establishment of a special commigsion by the state of New
‘ York that kwould "exsmine what we're getting for our money." ; The system,
he claimed, was unéuccessful in moving hsndicapped children a‘way from special
classes and into regular classes. The cost of special education to the city

in 1983-84 was $576 million. move than 17 per cent of the city budget. The

amount was 2xpected to rise by $30 million move in 1984-85.
Cenclusivn

The supervision of special education in New York City by the federal
court, which began in 1980, shows no signs of ending. The rapidly growing
numbers of studants needing services mean that a premium is put on the mere
prccessing of their cases, not tailoring assignments to individual educational
needs. In March 1982 Spgcial Master Frankel stated that he had no idea when
the oversight would or should be ended. "I nad imagined that it would be over
before now. As time goes b);, however, the plaint..fs seem to generate new
iesuer, many of which seem to be substantial. I don't know whether :he
termination of the court's involvement can be measured t;y any specific quantum

of 'threchold of change.'“19

83
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Partc 2:

Impact: Special Education Reform in New York City

The United States District Court for the Eastern District of New
York entered a comprehensive judgment in 1979 to remedy a ten year
history of the denial of services to handicapped children by New York

29 The court required that the city school

City's Board of Education.
boatrd make evail;ble, on a timely basis to all handicapped children in
the city between 5 and 21 years of age, a free, appropriate education
‘with appropriate related services in the least rthrictive eanvironment.

- ’rh is judgment had four substantive requirements: the elimination of
illegal waiting lists by April 1, 1980, through suitable evaluation and

placement of students; provision of all related services, such as speech

and language therapy, individual and group counselling and physical



therapy, to children as required by their IEP; wodification of school
build i‘ngs for “accessibilty to the handicapped; and provision of a full
continuum of educational services, including procedures for
mainstreaming ppportunitiés, plans for instructional supplies and
equipment.

The reform decres also containeu various procedural requirements,
including the evaluation of each child within 30 days, initiation of h
outreach efforts to insure that all handicapped children receive
services, participation by“pareats in School Based Support Teams
(SBSTs), distribution to parents of parental rights booklets, compliance
with court-imposed reporting requirements including a
distrint-by-district cen;us of handicapped children, filing of
compliance reports in several languages, preparing a\ plan for
implementing the judgment by the New York City 3chool board, compiling
of da‘ta in a management information system, and submission of documents
tn the court on medical reviews; instructional supplies.

Although the school board of the city of New York has only partly
met the federal court orders concerning special education, as in the

PARC case, the litigation has wrought significant changes in some

aspects of the program. Special education is now an issue on the public
agenda in the city, and the litigation has altered the process of
policymaking significantly. But also, as in Pennsylvania, the
licigation has caused adminstrative turmoil. Most damningly, it has

failed to zidress in any substantial way issues of educational quality.

&
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Determining the changes in the quality and efficiency of special
education services since 1980 1is more difficult than data on
enrollment--in part because the focus of the Jose P. litigation has
been on expanding the size of the population offered services by
eliminating the waiting lists. But the task also has been difficult
because of the Qdifficulty of achieving that goal through the application
of legal rules and procedures. |

The impact of the Jose P. litcigation on the schcol bureaucrtacy in
New York City has been significant. The bureau in charge of special
education, the Nivision of Special Services has been decentralized in
responsc to the lawsuit, yet its size has grown and the autonomy
traditiona‘lly enjoyed by its personnel has been reduced. However,
several provisions of the Jose P. consent judgment have been difficult

to put into practice. The standard operating procedures of ther
bureaucracy have been difficult to change and factors beyond the

control of the court have frustrated reform efforts. .

Impact:. Services

By 1982, three years after the entry of the consolidated judgnent
in rthe Jose P. litig'ation, special education sérvices were delivered
to more s tudents m kthe‘ city of New York than ever before. Although the
number of pupils enrolled in the New York City publ.ic schools between
1978 and 1983 declined 11.4 per ;:ent, special education enrollments

(both full-time and part-time) increased by over 120 per cent during the

&6
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same period. In 1978, before the plaintitfs filed the suit, about 45,000
students were enrolled in New York City's special education classes or
were receiving ser\(ices\ of some kind. By 1983 the total had exceeded
100,000. The figure also is impressive when compared to the size of
special education enrollments in other cit es in the nation:

The number of special education students in New York City is

five times greater than the anumber of special education

students in the next four largest cities in the state
combined. The increase in the number of students served by

the Divisicn (of Special Education) between:1978 and 1981 is

greater than the tutal number of special -education students.

in all but the five largest cities in the nation. If the

Division of Special Education were an independent school

system, it would be the [sixteenth] largest in the country,

or approximtelythe size of the entire school system of the

city of Cleveland.

Despite this significant growth, many students remain on waiting
lists for special education services: the waiting list delays have
apparently shifted to the placement phase. When the Jose P. suit
was filed there were 2500 studeants who had been on the waiting list for
wmore than 60 days. By September 1980 that number had decreased to
about 600. Ia early 1979 there were 2765 children awaiting placement; in
September 1980 that figure had increased to 7,500. "One is tempted to
conclude", wrote plaintiffs' lawyer Michael Rebell, “that 2500
youngsters have becn speeded through the evaluation process only to add
to the waiting list #t the placement end of the specttum."wzz
The rapid growth'of the defendants' special education effort

occurred despite the the continued failure of the city to provide the

services called for in the original judgment. New York City did not
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offer resource rooms for each handicapped child who needed such help and
was repeatedly 1ac: in complying uith court requirments for plan
submissiorn.

Some of the proéedutal tequirements of the judgment have been not
been met. These requiréments ';nclude veeting evaluation deadlines,
securing parent participation ;;w;;;:valuation and placment process,
the completion of a citywide ceasus of handicapped children, and the
timely submission of compliance reports. "Serious" problems still exist
in the preparation of IEPs, the provision of mainstreaming
opportunities, aand the provision of related services such as physical
Chel’ap}'-ZB As plaintiff's lawyer Rebell concluded after examining the
city's attempts to comply with the judgment, "ample facts obviously
exist to support both the traditional defendant arguments that
superhuman efforts have been made and the traditional plaintiffs
perspecti‘ve that necessary services are being denied on a wiée—ranging
basis and the system remains in violation of the law."24

The former Chanc‘ellor of the New York City public schoo's, Frank J.
Macchiarola, defem‘l‘ed‘ the efforts of the city to comply with the

provisions of the Jose P. court ot‘ders.25

Macchiarola attacked the
litigation process ‘i‘itself for causing "significant harm" to the best
interests of the handicapped in New York City. This damage could be
ttaéed; he s#id, to the court's excessive reduction of the discretion
possessed by special educators, an ‘cveremphasis\on timeliness of

compliance to the exclusion of other equally important values, and to

judicial unfamiliarity with the field of special education, a

£8
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nnortcoming which has “crippled the capacity of the city to innovate

and to wodify policies in the light of increased e:q;et-i.ce.m:tﬂz".2

Macchiarola believes that many of the issues that were on the
.special education agenda of the city defendants were policy decisions

that required che application of i)tofeuional judgment not possessed by

the courts or the lawrers working on the case. These issues--for’

example, determining the appropriate educati;mal regimes for children
with learning disabil;itiec-\-requite judgment, professional expertise,
and flexibility if they are to be resolved--values that were undermined
by the law's preference for procedural rule and uniformity of outcome.
Such rigidities, according to the Charcellor, make it ha;d to mee; the
prescri\ptiona of the Jose P. remedial d‘ecrees;- they also maice it hard
to meet the broader special education mandate\ that each child receive an

educational regime tailored to his needs.

Impact: Bureaucratic and Administrative

The school system abandoned ‘its traditional multi-layered structure

of special service delivery so that it might conform to Jose P. and
to the requirements of PL 94-142 that there be a continuum of services
provided handicapped student:, strong support for classroom teaghers,
and programs organized arocund functional needs rather than handicapping
labels. The new structure, outline b;v former director Jerry Gross,

focused on School Based Support Teams (SBSTs) to deliver educational

T
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services, as well kas on teacher training, and more cooperation between
special educagion\and maithregm educational staff. |

The Lora decision, peripherally related to Jose P., contributed
to these administrative changes by stimulating the establishment of an
office of student advaocacy for special education, which was made part of
the office of the Chancellor. Members of that office advised Chancellor
Macchiarola on special education issues, and also advised parents
regarding their rights and the special education services available to
their childrea. The ;advocacy office also served as an ombudsman,
handling problems and inquiries pertaining to special education.

Jose P. has directgi‘y led to tremendous growth in the sizg of the
personnel devoted to educating the handicapped in New York City. In
1978 there were 5224 teachers in special \education classes and resource
rooms around the city. Three years later the number had increased by 81
per cent, to 9447. By September 1980 the city had 420 Schcol Based
Support Teams in place around the city, only 30 short of the number
required by the conseat decree.

The litigation also forced New Yock to rethink the traditional
distinction between special education and regular education. Principals
and teachers were formerly responsible to their school district
superintendent.  Special education staff were responéible to the central
division of special education. School prinéipals had little authority
over special education personnel 8;1:1 could not use such sﬁaff in the
manner they coansidered educationally effective. Under this approach the

division of special services could not require regular education staff

-
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to adhere to special education procedures and priorities, a division of
organizational responsibility that frustrated the integration of staff
and services into the organic lifé 0’ the schools." Five experimental
programs were established,in the aftermath of Jose P., to integrate
social and regular educational structures at the district level.

Not all of these administrative changes have been for the good.
According to the New York City Board of Education, the judgment has had
several pernicious administrative consequences, prompted mostly by the
outright conflict between the values of legalism and professionalism.
The specification of administrative detail in the court orders has

caverted "“"what should be routine administrative mddificatiéns in a
conceptuﬁlly sound program into tense and time-consuming legal

issues."37

Many decisions have to be screened for coupatibilty with
the j\udgment, reviewed by the counsel of the division and thea by
plaintiff's counsel, and implemented under the often sl{ept‘ical
supervision of opposing attorneys.

According to the:_defendanté, the focus of the court on questions of
timeliness in student placemeant and on absolute numbers of children
served ha‘s obscured difficult questions regarding the school system's
capacity to identify children in need of services, the effectiveness of
the programs that those children are offered, and the feasibility of
discovering other ways of meetin.g the educational ne‘gdg af the

handicapped. The atteation given to timeliness, for example, has

prevented the achievement of the goal that each child be given an
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“appropriate education", because an adequate evaluztion sometimes takes
longer to complete than the time allowed by the court.

Organizational problems have been exacerbated by factors out of the
control of the court and the defendants--indeed, matters that have been
beyond the focus of the litigation so far. There are not enough
psychologists ard social workers and this has meant that SBSTs had to be
assigned to mroe schools that desired by the court. Additional
personnel shortages in other areas have frustratgd achieving other court
goals.

The defeadants also have found fault with the educational
assumptions underlying the consent decrees, which in this view inhibit
achieving the goal of an appropriate educational regime for each child.
The consent judgment assumes that special educators possess the
expertise needed to identify and remediate all learning and behavioral
difficulties. It prescribes rigid time limits and other quantitative
measures of progress toward eliminating the handicap, when more than the
30 days specified by the court may be needed to complete the extensive
observations of a child and the consultations with parents and staff
that are needed to make a proper diagnosis. The defendants urged that
incorporating say spec;fic prcfessional philosophy into a court ordeur is
uawise, since maay \handicaps are not conditions that a child does or
does not have, but are functional in natufg, rooted in relationships
16

between a child and his peers, family or educational environment

Some handicaps such as speech impairments, deafness or blindness are

Q¢
y )



oy
o

88

relatively easy to diagnose, but many others present more cou;plicated
diagnostic difficulties.

The couft's judgment has also been faulted by city officials
because it focuses on tangible, measurable outcomes. That a large
number of students in certain categories, such as hearing impaired, can
be identified, says nothing about the quality of the serviées they are
receiving. And to emphasize the speed with which students receive
se;vices and the completeness of those services, is not always a soun_g
pra‘ctice. ";»In ‘fa_‘ct, quantitative measure of progress become\\,&\

counterproductive if stressed to the exclusion of other values embedded

both in the law and in souand educational jud‘gment"zs.

The stress in the coanseant judgment on “"measurable progr‘ess toward

compliance” has meant that many épecial education placements made by

defendants are completed with little concern for appropriateness.

Compliance in practice has usually meant elimination of the waiting
lists, and the suit has stressed achieving that objective‘ even if doing
so wou 1d make ‘\it harder to ach‘ieve\ the goil c->f\ making "appropriate"
placements for each handicapped child. o

The problem of g}’ov;ing waiting lists is due partly to the differing
perSpectiveQ schoolqoffi;cial\s have abo:xt speclial education. Classroom
teachers refer student-s wh¢; are not meeting expected standards of
academic ot behaviora-l developm-e‘nt. Evaluators believe that a child's
difficulties in school can always kbe explained by an identifiable
category of handicapping condition, and recommend them for special

cducation services. The result is an ever-lengthening list of students

-
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awaiting placerieats. (Between ‘19'{9 and the following year, for exémple,
special education referrals in ‘Nev York City incraased 45.7 per cent.
This was th\e wajor source of new special education gnrollt&nts during
that period.)

Court pressure on the s‘ch‘ools' to evaluate and pla;é“ children in
ways that wiil make compliance evident is understmdable,ﬁ for how else
migh‘t refqrms be measured in a system with a weak tfack record for
success. But the focus on éhe quantifiable also may have lregtettabl‘e
effec;r:s. A New York state education official in charge of monitoring
the city's progress Foward compliance with the courtt judgments conclud‘es
that the pressure on public school teacheréito refer students has
resulted in exter;ai\‘re misclassification of scaool children.?9 when
that fact:\is discovére&, the children are referred again to the Division k\
of Special Services and they gb back on the waiting list. A site visit
report conducted by New York state found that in one city district the
evaluation procedures showed a particular potential fOl;
misclassification of bilingual students, and that the areas of speech,
hearing and language assessment ha;ve bee\ consistently over}ooked-—this
despite the high level of commitment and\ de'ication of school‘personnel
to making the new decentralized model work. 30

The Jose P. judgment has diminished the accountability of regular
education officials for the e&uca\tion of all New York City school
children because it has lowered the goals that pareﬁts and teachers have
for the chilciren ;aho“ are their Tresp&‘?s‘ibility; Special education

referrals serve as remedy for any educational difficulty. Regular
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education staff are less inclined to believe that they bear some
tresponsibility for .he edt;cation‘of all children in their charge,
despite develoﬁnenttl differences.3! |

The almost 200 specific requi rements of»the consenﬁ judgment,
ranging from the rules governing the filingiof couplaince reﬁorts to
placemen.t procedures, have significantly reduced the discretion of the
city's educational \staff. Changes in any mandated procedures require

court approval. The effect on administration is pradictable: Even ''the

most minute modification in evaluation and placement must pass mus‘er

with our (i.e. New York City's) attorneys and with the plaintiffs

representatives under the threat that any -disagreements will be

w32

litigated before the Special Master and the Court. The result is

inflexibility and delayk in the delivery of services to children:

\

Educators are no lounger free to exercise professional
judgment ian the discharge of their duties. Instead, every
contemp’ -2d change in educational practice must be weighed
to deter .. :f it .will survive the legal gauntlet it will be
forced to :un and, if it can, whether the benefits it is
likely to produce will outweigh the burden of winning ics -
approval. . Changes and innovations that survive this initial
test are not judged on their educational merits alone.
Instead, they become batgunmg chlpa in a lawyers' game of
chance. The outcom of this ‘process is not determined by the
educational interests of handicapped children but by the
litigation mtereswx of laymen. ~ ;

In any field '.'Ehe necessity of negotiating and litigating
questions of ptofessional judgment and expartise would
cripple an organxzatlon 8 capacu:y to adapt to flul.d and
changing cxrcums\ancet. The impact of the judgment in the
present case is even more severe because of the nature of the
subject matter 1qvolved. There is little ptofesnonal
consensus, much less empirical proof, on most issues of
special educatijon policy, procedure and implementation.
De fendants can offer only professional judgment, not hard
data, m _support of their behef that particular practices or

n =
20
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procedures are uasound or unworkable. The judgment creates a
presumption ian favor of the status quo and places the
burden of proof on defendants to justify departures firom it.
This-burdea can rarely be carried, with the result that the
Division of Special Education remains frozea in place, no
matter how strongly Sge experience and professional judgment
of defendants changes. 5

Jose P. ;pavnéd a system for “iprocessing the ctaaea‘o.f larg;
numbers of New York City school children who have t:touble achlevxng by
"normal" standatds. Some of these children dc not need apecial
;duc ation set\vgi;ﬁ;:es. Qther possess maladies or baclkgrounds that t:esult_
in learning di\;‘i‘ficul ties that cannot be easily identi‘fihgd througil the
applicat ion of a recognized body of professional expeftise: fiand;i::aps
\Such as “leatnmg disabled" and some emotional dxffxcultlea, for"
- example, are poorly defined and understood.‘ Still othet chxldren do*
possess readily identifiable handicaps. Pressure from the E:ourt angl the
plaintiffs on the city to eliminate\ the waiting lists :hés\'discouraged
a sufficiently thcorough inquiry into the qualitative aspecﬁs of the
education New York Czty s hanmcapped are recelvmg.

The Jose P. consent Judgment has also made special educ.atxon
immune from the normal p;:ocesses of bargaining in g_hxch competing

financial and policy priorities are debated and resolved,ﬁ’

The
utility of the School Based Supgért Teams, for exampl'e, cannat be openlyﬂ
discussed becaus"‘e they are cemented into the consent j‘dc:lgment\, part of
the package of legal ‘jrights‘!i And the the judgment*;also has divetted.

much of the attention of the staff in the special education division

a;oay from their educational duties and towacd legal matters. In 1982
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Chancellor Macchiarola estimated that 20 per cent of the time that he
and his staff sper on official duties was devoted to litigation

against the Board . Education.3?

Dr. Gartner later resigned. as head
of the special educat. n division because he thouight that the presence
of the court had grownh counterproductive, This preoccupation with

litigation seems to characterize bureaucracies subject to court reform

. decrees.

Fragmentation of responsikbi\lﬁity among differel}tv levels of
government has made complying with the reform decree difficult. The
state of N-~v York and the federal government have been unable to ,give
the city the fiscal help it believed necessary to \pcy for the costs of
complying with court decrees. The ‘state of New York has exacerbated)the
situation by it;t unwillingness to help the city hire new qualified

.
specialf_ﬂg*ducation personnel. ty officials claim the state has

preferred to play a role as a monitoring agency without assuming primary

responsibility for special education.
Impact: Political

The special education litigation in New York City has had extensive
effects on special education politics. The controversy aggravated old
political tensions between New York City and the state in much the same

way rthat the PARC controversy kept hostile the relationship between

educators in Philadelphia and at the state level in Pennsylvania.

97
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Nonetheless, special education is now an important issue on New

York's educational agenda and on the city's broader political agenda.
After years of giving little thought to the needs of the handicapped,

the defendants now see special education as "the focus of innovation and

challenge." Despite legislative and court mandates, the Board and the |

Chancellor now give hkigh prioriéy to special education issUes. Many
educators welcomed the lawsuit, despite the many coatinuing problem
areas, and since 1979 the educational system in New York City has
responded to special education problems. This has occurred in the face
of Mayor Koch's antagonism toward spenting large amounts of money on
special education ind the belief showed by many that too many resources
should not be diverted from "regular" education".

The Jose P. litigation, in fac., has led to a significant
iacrease in the amount of money spent on special education. In 1979-80,
the{ifirst full year after the court decision, the per pu;? amount spent

by the city rose 25.6 per cent, four timeg faster than the previous

year, while the regular education budget was rising only one-third as

rapiéiy.

The suit also forced the t;:ity to spend a greater proportion of its
education budget for special education. In 1984 the Division of Special
Education consumed 17 per cent of New York City's total budget for
education-- a jump from 7.6 per cent since the court order. In order
to i;m,p‘lement the departmental reogganization embodied in the
consolidated jt\.lc‘ir.nent\and to reduée waiting lists, the Board of

Education received an additional $26.7 million in 1980. Other expenses

<
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associated with implementing the judgment cost an additional §19.9

Y

million in that year alone. New York,estit:?ted that most of the $96.9
budget deficit incurred by the Board of ’I'Sducation in 1979-80 was the
result of increased special education costs attributable to the Jose
P. ruling. Much “of the anticipated shortfall expected for the 1984
ficcal year is due to high special education costs.

The 1981 executive budget of the city of New York requested more
than $118 million in additional funds for special education, an increase
of 65.5 per cgnt over the previous year, Other expenses related to
special education requests that ;ear totalled $299 million for direct
ins tfructional and support serviceg, $8.7 ﬁillion for addit?onal coats

attending the implementation of the SBSTs,and $64 million for new

&

programs.
The budget nessage gives additional insights into the size of the

city's special education effort in the wake of the Jose P. ruling:

The projected register increase in special educatiorn has
1mp11canona beyond the spocial education budget, since State
‘law requlrec that handicapped studeats be provided free
transportation to and from the schools they attend. The 1981
budget for pupil transportation is $204.9 unlhon, a $41.4
.million increase over the 1980 modified budget. Of this
amount, 5106.2 million, or approximately $670 per student, is
required to transport students with handicapping conditions.
This includes $26 5 million for compliance with local
legislation requiring an escort on all vehicles trmspottmg
handicapped students. The balance of the appropriation,
$98.7 million, is used to reimburse the Transit Authority for
free and reduced fare passes and to provide coatract busing
services for non-handxcappcd and open enrollment students.
The costs of providing tramporcation services have risen
dramaticully in the past few years. Since 1972 the average
annual cost of a standard bus has more than doubled. At the
sam: time, the escorts' average daily wage rate has increased

39
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by #iore than 50 per cent, from $45.00 in 1972 to $67.59 in
1961.36
The 1984 ‘speci;l education budget, $576 million, is more than twice that

spent for special education in 1978,

Impacr: Process

Jose P. wholly revamped the process of policymaking in New Yol‘k
City special education. 'I:he ‘delivery ‘of special education services is
now subject to the oversight of the plaintiffs, their attomeﬁ, and the
courts. Educational entitlements have been defined as legal rights that
the city of New York must provide, and the settlement contains numerous
procedural éuarancees.

In this policy mix much influence now is wielded by interest groups™
that champion tHe cause ;of handicapped rights. Thesé groups have been
the mgst important determinants of the course of the litigation.
Advocacy groups such as United Cereoral Palsy and Biooklyn_;.egal
Serv.ces yhich first brought the suit in court,rhave remained\‘ ﬁi‘ajor
participants in the policy process even after the supposedly "final
judgment". They also have bargained with the city defendants ‘;bout
outstanding imp@ement:ation issues. Many individual parents themselves
remain active in special education in New York City.

Consequently, much of the policy "action" has shifted from the
school board to-the‘courthouse and the judge's chambers. The plaintiffs

attorneys exert substantial power by threatening new legal action. And

160-
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anrents' associations b'r;ng special education cowmplaints to the
court-—-even those only iadirectly related to the original lawsni:tk. This
transformation of the court into a general problem solving forum also
occurred during the PARC litigatibn. H

This high level of interest group activity makes it hard for a
court to disengage from a case. With any government policy that confers
benefits, client groups enjoying entitlements or newly won poltical
power prevent the go\:ernmnt from withdrawing or significantly reducing
those benefits once a program is in place. ‘In this respect court action
reforming social sérvicea is like any other affimative policy. The
lengtt;y impleméntation phase of\jinstitutidnal reform litigation i;
evidence of the existence of powerful incentives for legal reform groups

to use refcrm litigation to further their own role in the process of

special education decisionmaking.
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Part I: The Litigation .

The Manhattan House of Detention, known by its grim nickname, the Tombs,
was _bu}lt in 1941 to replace the original century-and-a half old Tombs jail
long criticized for its overcrowded and substandard conditions. The new Tombs

was a 12 stor, maximum security institution with .. capacity of about 9000. It

" ‘was declared "escape proof" and highly praised ds a model zanal institution.

Most of its inmates were unconvicted detainees avaitiag trial. W

Yet oaly a few years after its completion, this new jail became outwmoded,
emulating many Qf the failingas of its predecessor: overcrowling and poor
saanitary and hea‘lth conditigns.\ Too many inmates, said some observers, were
educated in crime "during close contact under uanatural conditions amidst
demoralizing idleness" at the institution. Som;tims th-ee inmates :in\ the
Tombs were housed in a single 5' x 8' cell, and they lived surrounded by
constant noise.

A numb’er‘ of inmate suicides occurred in the Tombs and in other New York
City jails in 1969. State legislators, civil rights groups and prison and law
enforcement officials blamed Jul conditions fc‘Jr the deaths. They quﬂes;ionéd
the city'i a;ility to improve overcrowded conditions. State Sgnator Jonathan
Dunne, then chairman of the Commission on Penal Institutions of the New York
Senate, visited the Brooklyn House of Detencionkand remarked on the jlil'\i
inimmne and "clinical" approach to its inmates. B

Problems persisted, despite the \;:laim of the New York City Commissioner
of Correc“tions that the corrections departmgnt was trying to reduce the pumber

of suicides and that the rate in New York City jails was comparable to suicide

1043
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rates 1n ot-her jails in the state. More than 1000 inmates of gikef:c Island
jail were transferred to the Clintéu State Prison in Daunemora, Yew York to
ease A‘the overcrow&ing. Early in 1970, Senator Dunne found fhat Eilling the
city's pretrial detgntio;‘wcenteta 602 above their inte;xded capacity was
inhumane to prisoners and drained the capacity&of the professional staffs.
Others | cited additionai problems in the correction department. Some faulted
corrections officials for intto‘ducing oral as well as writt;n tests for
:wardena, a device which kep:?u the job pt;vilional“ vard;no less able to solve
pris;n problems than more experienced ;urdem‘\'rhe jail crisis was exacerbated
by the indicmgnt of four corrections department officials accused of perjury.
and attempting to conceal their g\improper conduct concéming the death of an
inmate. . ~ .

Suggestions for a new house of detention were rejected by the New York
City Plannikr‘ig Commission, which said that .building a new jail was the wrong
approach to t\he‘ overcrowding problem. The ovehtcro“ading statistics were indeed
grim: the city jails housed almost double their origit;al capacity \of‘7,993
inmates. A survey of 907 iﬁmatu in the Manhattan House of De‘tention revealed

: a :
the wretched living conditions of imute:: fear, vioiance. filth and
degradation were widespread. Shock?d by his 1970 visit to the jail, U.S.
Senator Charles Goodell publicly asked for a doubling of ’the $61 wmillion New
York City corrections budget .in order t.o relieve the congested c§nditions. But
New York‘ City lacked the needed funds and New York State refused to bail out
the city. | -

A riot occurred-at the Tombs in August 1970. Rioting inmates had many

grievances, including overcrowding, lack of jail programs, discriminatory bail

————
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practices, excessive court delays and unfair disposition of cases. Earlier m
the yeur correctional officers t&emulvaa had posed some of these grievat;cea
when they picketed ‘City:lhll‘. and the New York City Commissioner 6f§
Corrections depicted. the TOl;bt as being the ideal breeding ground for riots.
Protesting the deplorable jail conditions, 94 inmates {one-half the total
number scheduled to appeag before court) refused to leave their cells. The
state announced plans to shift 670 sentenced imu‘tes to upstace prisons.

Violence continued. Early in Oct;ber 1970 tjno;'e uvete‘tiota occurred in
the Tombs and five other city institutions, and five prison guards were tasken
as hostages until inmates were allowed to present a list of grievances to the”
press and to Mayor ‘Jc}‘hn V. Lindsay. Their complaaints included charges of

_brutality by the correction officers, ;néism, bad food, higﬁly congested
“living conditions and unfair pretrial detentién.

Publicly ;c‘knowledging the existence of a "corrections crisig“ﬁ in the
city s jai\:ls, Mayor Lindsay &g;in appgaled to the Qtace of Mew York to provide
tempoury‘prisontfacilities in order to help ease the situation. Lindsay also
asked the courts to act to clear up the backlog of priloﬁera avaitieg trial.
One ci'ty cor\tect‘iont‘official commented that these riots in the ciﬁy jaidls‘
ahéu 13 signal the need for a "revoiution in coyrt administratioan" tc¢ speed up
the cases being dispbsed o.f by the courts.

Keepi\ng the bressure\ on the city, the gstate investigative ‘committee
headed by Senato:. Dunne issued another report in 1971 that listed the cit.y‘t
;eaponoec t(; its earlier recomndati—om. Although the ciumittee had earlier
found deficiencies in prison sanitation, shower and laundry facilities, food

sources, and communications systems between inmates and their families, the

bk
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city had not adopted its recommended solutions. The New York City Board of

Correction, a ’body established to oversee the corrections department, issued

>

recomendati‘oni. \

-Early ia 1971 New York City sought state heli: in dealing with the city's
penal institut ions. One dnsucc‘e‘:a‘ful bill calidd for the state to lease to
the city{‘a‘ny unused state porr@ctioml f;cilitiea when 'the city':‘prison
poﬁulation tuche@hitt capacity.

Bgt criticism c::antit;ued. In lh'rch 1971, the New York ciiy Criminal
Justice Coordinating Council, in its fif;t comprehensive study of to how the
city's ‘police,‘proaecutou, coutt‘s and jails we\\re confronting icrime, reported
that the ériminil ;justice sys;ém vas neith;r efficient nor fair. In an
unprecedented action, New York City Board ;:f Correction, which monitored
correections ia the city, aﬁnounced that it was suing to force the state and¢
the courts relieve overc;‘owding in the city's jails, contenciil:xg that this
overcrowding violated federal law. The complaint chnrzedi that the state had
the constitutional duty to provide ;adeqt.n‘te detention facilities, and that,

-

moreover, under the curreat nyitem, prisoners were being deprived of their

*

o

freedoms without due process of law.
The storm of complaints prompted the New York State Corrections
Commission to give New York City.six moaths to improve the housing, health and

educational conditions at the city jail vm Riker's Island or face loss of

state certification. In April 1972 William vanden Heuval, chairman of the

Board of Correction (which monitored jail conditions in the city), calledf for

a massive restructuring of the city's correctional system. The president of
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the eorrectional officers union did his®part by describing the city prisons as

having attained "new inhuman levels of overcrowding." So did the prisoners, s,

seven of whom made the first successful jailbreak from the Tombs since it

opened three decades before. Responding to these developmenta,nunyor Lindsay

Y
- 3

declared thht the city'a correctional facilities vould receive priority in the
new capxtal budge{‘ for’the eity. ? |

i It is in this settmg that in September 1970 the Legal Aid Society of New
York, the largest ﬁublic defender\ot'fice ;’.n the country a federal class ac;ion

lavsuit against the ciéy on behalf of those.inmates confined in the Manhattan

House of Detention. The suit, brough: under SQctxon 1983 ot‘ the 1871 Civil

R1ghts Act, alleged that cxty jail practices and conditions in the Tombs
violated the inmates' const‘itu:ional rights. ‘o\'iolations of inmag:e rightsj were
said to include ovetcrowd-iqi, excessive noise, mistreatmeanr of inrates by
correctional officers, arbitrary disciplinary procédures, inadequate medical
care, lack of recreation, excessive restrictions on visitors, and censuring of
mail,

Legal Aid's action was the direct result of éhe \jlail riots and :he‘
publicity they generat;d. Many Legal Aid aitorneys reﬁrasented inmates on
other grievances and ‘those lavyers saw at first hand cgﬁditions in the jaile.

They soon shifted their interest from litigating isolated grievances to

. i.“mpzn-oving the genzaral conditions in the city's penal facilities. Having

tepresented most .indigent d¢fendants in the jails, Legal Aid lawyers had an
additional reason for gelecting the Tombs as their "target" institution:
thiangs were worse there than in any other jail. If Lega! Aid succeeded in the

Tombs case, that ruling could be applied to other city jails. Alternatively,

i

Clert o




_at trial be fore Federal Judge Morris E. Lasker.

the city might “}e"t the message and [volunterily] make improvements

elsgwhete‘\"l ; . . ~ “ ‘ , .

¥

Hovevef, District Courtrt »Judge Walter R. Mansfield denied mueh of the
_ ‘\ '

rel ef sought by the plllnt}ffh ‘udncfielic“f held that while "existing

cond itions at the Tombs vere f&t from satufactory,...they have not descended

*to a level pros‘crzbed.by the El‘g}xth Amendnent. ' Judge Mansfield noted

atteqpts_;by the ci;:y and state. to improvel conditions in the Tombs s;'.ncc the
firu’: di:.tutbancet. ‘\SO?e of the physical damge and prison tem'.x’on ﬁai ‘caused
by fthe plaintiffo', fellov;pricouera, not city.cotrd'ctiqn. policy, Mansfield
held. The judge did order t:!Iaa: ‘Ton!gs inmates be affotdtd th~e oPportunity to

confer in private with their attorneys‘ and that a more complete set of rulés
N . . : -

govern ing ifmate \ehavior, lock-out times and procedures, and some other

aspects of pnson life be drawn up’ and’ dxsf.p1buted.3

Desmte its. defeasat, Legal Aid kept preuurmg the cxty of New YOtk to

improve the Tombs, nﬁegotlat;ng an-agreeme‘nt designed to mproye jail

conditions, especially Wereroﬁihg. unsanitary jail conditions snd inadequate

5 0w

medical care. On August 2, 1973, the federal court eatered consent decrees

~

giving the settlement the force of law. Soon the remaining issues were heard

~

_»

Lasker's interest in the deails af jail life was impressive. He toured

the Manhattan House of D\etention on two occasions and also visited the Pederal

Detention CQn‘ter in New York City. He compiled a musive\ amount of data’

aoncernlng lock-ln prgctlces, vinxtlng coudxtmno, program actwltus,

employmemt of detnnou, cortecnonal'offxcer staffing, inmate dxscxplmary

Tules, claa;xfu:atxon procedures and 1nm§te correspondence. On January 7

108
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1974, Judge Lasker de#lared that the coaditions at the Tombs ""would shock the
conscie‘n“ce of any citizen who knew of them", thereby Viélating the
constitutio{ml rights of its inmates."

Lasker asserted that since most Tombs inmates were pretrial detainees
rather than convicted criminals, they retained "all the rights of ordinary
citizens except “those necessary to assure (their) appearance at trial." The
judge remin_cied the city that these detainees wc\n‘xl_ld not be in jail at zall were

it not for their insbility to furnish bail. Noting that conditions in the

Tombs were worse than those confronting convicted inmates in the state

prisoana. ‘:isker concluded that the conditions which provoked the 1970 riots
still exisced. 'l'he judge said that he saw no alternative to court iatervention
for improving coanditions in the Tombs. Despite the warnings of many
commissions, boards and reports, the ciéy of New York aud the other
governﬁnental branches had failed to correct its problems.

Judge Lasker ordered many changes \in the administration of the Tombs. A
new classification system was mandated to remove uncoavicted detainees from
unlawful confinement in maximum :ecﬁrity. The excessively restrictive
vigsiting privileges in th;e Toubs were to be relaxed. Lasker stated his
i.niention to provide a plan for an optional inmate 10cl;out system, and
declared that he would undertake remedial efforts to improve inmate
opportunities for physical exercise, to reduce noise levels i;l the jail and to
gsecure inmate ri;htc to a "tolerable living envitomopt.“ The court ordered
the city to add new in corrections personnel and upheld che right of inmates
to be protected from harm, Disciplinary ptoaedurc§ vere to be governed bjr due

process principles, including written notices of charges and the right to
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summon and question witnesses, and mail restriction were eased. Finally,
Lasker crdered the parties to the suit, including the Legal Aid attorneys
representing the plaintiffs, to prepare for a conference concerning how the

changes at the Tombs would be put into effect.

Implementation: More Inmates and More Litigation

The court decision, one of the first federal tulings holding that
environmental condtions in a jail, not just overcrowding, could violate
inmates rights', enco(xraged the state and the Board of Corrections, the city
department responscible for jail oversight, to continue pressuring e on the
city to make changes in the Tombs. The State Committee on Crime and
Correction described the Tombs as an "architectural menstrosity,” and
recommended that it no longer be usad as a facility for housing detainees.
The state corrections commission released a report that assailed éonditions at
the Tombs and hinted that it might use its authority to close it entirely if
the city did not begin inproveme‘ngs. The Board of Correction held a public
heariang on the future of the Tombs in April 1974. The Board's report,
released four months later, recommended that the Tombs be "closed,
redesigned," and renovated to meet all constitutional t-equi.remuzm:s:.5 (The
Board also suggested that other changes be made in the administration of
criminal justice in New York City). The noise level at the Tombs was declared

by the federal De;pattment of Housing and Urban Develr ment in the cpring of

that year to be excessive and RUD condemned the building for habitation.
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Despite ;11 this, :the city, now headed by Mayor Abraham Beame, still resisted
making n;ajor changes in the jail.

Six months after his first decision, Judge Lasker declared that tl:e Tombs
was uninhabitable and ordered the facility closed. He noted, however, that if
the city submitted a plan for making necessary improvements, he would
reconsider the decision. The city refused to send a renovation plan to the
court, and for three months neither side backed dowm. ‘ |

The impasse between the city and the federal court was broken on
November 1974, when the city abruptly changed course. City Corrections
Commissioner Benjamin Malcolm announced\, to the surprise of maixy that c}:e gity
would close the Tombs and the Queens House of Detention before the end of the
year. The inmates of both institutions would be transferred to Riker's Island
jail in the middle of the East River. |

After the closure announcement, the Legal Aid Society again assumed the
initiative. During the previous year they had filed a sec;and class action suit
on behalf of the inmates of the Brooklyn House of Detention, alleging that
the courts, the Brooklyn district attorney, and the Department of Corrections
were depriving detainees their of their right to a speedy trial, adequate
counsel and réasonhble bail. Suits challenging the constitutionality of the
city's operation of its other jails were also filed by Legal Aid, with each
suii seeking change in a single institution. These suits had significant
political impact brcause the tram;er of the Tombs inmates to Riker's Island
had focused attention on the inadequate conditions at that iastitution and in

the other city jails. The Tombs, meanwhile, was closed--apparently for good.

111
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The legal maneuvering continued. Judge Lasker ruled that the plaintiff
inamates who had been transferred from the Tcmbs to the city jail on Riker's
Island were entitled to the same constitutional protections in their new jail

that they had enjoyed at the Tomb_so6 Lasker again addressed a broad

spectrum of issues: classification, lock-in time, access to counsel for

#
h

inmates contact visits, and recreation. He ordered the corrections department
to improve practices in each # 2a, and also made minor alterations in his
ecarlier remedial plans. Mea.while, the Second Circuit affirmed Lasker's
initial order and directea the city to b;gin compliance with his reform
dec ree.7 The decree was supplemented later by subsequent éoutt orders. One,
for exampie, \enjoined the city from double cel.ing-inmates .in city detention
facilities and ordered their closing unless conditions were ixuptt:oved.8

Although the city had shut the Tombs, debate over its ultimate fate
continued. A Manhatzan grand jury recommended that the Tombs be reopened for
- prisoners awaiting trial. Lasker rejected the city's proposal to reopen
Tombs, citing the persistence of some of the problems that resulted in its
1974 closing. Nonetheless, he praised the city for its "dedicated effort" to
improve the prisons, "while wofking with a reggrett\nbly limited budget."

‘Mayor Beame's administrati:on seemed to resist attempts to improve
conditions in the jails. Although the mayor seemed to support the efforts of
Judge Lasker and the plaintiffs, that support was underc:t by resistance to
judicial involvement within City Hall and by apparent administrative \'
incompetence. The Beame administration preferred to settle every correctic;n;
dispute with the plaintiffs on an advérury basis in federal court rather than

through negotiations. The administration did, however, make some attempts to

L 3
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improve conditions in the city;jails. It also offered to reopen the Tombs by
the summer of 1976 to ease t;vercrowding; and suggested that nine new state
superior courts. be established to speed up the processing of cases.

_ Yet these limited initiatives inoved ineffective.‘ Criuminologist Robert
Fishman stated in oane atud} that the city's multi-million dollar criminal
rehabilitaticn and prison alternative program were failures. Warning that
these e forts might aggravat:é tathef than reduce the crime problem, Fishman's
report svggested digcontinuing theée rehabilitation purogtams urging instead,
"preveative detention" and speedier trials ﬁs & more practically effective
means to deter crime. | w

But after ali these years, the Tombs case had a direct impact on New York
City politi s, In the November 1976 el“ection the voters approved a city
charter revision strengthening the ovetsight powers of the New York City qurd
of Correction. Board chairman Peter Tufo sunnounced that the newly
streagthened board would hold. public hearings (;ti the crisis facing the city
jaila. |

In 1977 Tufo's board began to clamor for improvements in the jails,
proposing a "Bill of Rights" that would effect great ;;tange in almost every
facet of prison life. ~Such a bill would set minimum stan&ar;la for jail
conditions, eliminate congested housing and protect inmates' rights conceraing

personal matters such as choice of hairstyles. In 1978, the Board of

Correction set 16 minimum standards, governing all of New York's correctional

facilities that were binding on the city as a result of the new grant of
authority to the board by the voters in the November election.

Increasingly, the board itself began to monitor coaditions in the jails.

u
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City Hall insisteatly refused to accept full ;esponsibility for decrepit
jail conditions. Corrections officials no‘ted ~hat the prison congestion was
being aggravated by the stat:'s inability properly to house several hund{red
already-sentenced. felons. They added that; in order to comply with Judge
Lasker's mandate prohibi’cing wmore than cae itmaxte per cell, the city might be
forced to release some detl}neet still awaiting trial.

Nor had the city's efforts produced in negligible improvement in Riker's
Island prison conditions. Once again prisoners described wthe dehumaniziag
prison conditions at Riker's and specifically ‘cited“thc\noiu, cramped
quarters, rats and’ fear of assault by fellow in;nlcea ‘é\tha\t had sparked a 1975
riot. Correction officials voiced their concern that a new rebellion might
break out at any time:. Iu add\it\i‘on, cbrchtions costs were becoming & worry.
The NationQI\Council on Crime and Delinquency‘.;reported‘tligt it cost the city
of New York $26,000 annually to\ keep a single prisoner in the °it§§' j‘ai‘ls.

In the years after his 1975 decision extending federal céurc jurisdicgi\on
to Riker's Island, Judge Laaker took a less visible role in the jail
coantroversy. Préferriag to allow the\city the discretion\‘to comply with his
dec\ﬁtees, ‘the judge tried to avoid pubiic disputes with the correcticns
department and Mayor Beame, although he did monitor what was occurring at

Riker's Island‘.lo

Lasker relied on the attorn%ys fcom the Legal Aid Society
and on letters from:inmtea to monitor conditions in the city jails.

Although the judge did preside ove\r\ the settlement of several jeil problems
through negotiations between Leg.l Aid and" th; city; some observers thought

that he was too tolerant of compliance delays by the corrections department.
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The legal aid groups in the city had orchestrated their assault on the

city's correétions system. The original Tombs suit, Rhem v. Malcolm, was

only the first of seven class action suits challenging the constitutionality
of the conditions of confinement in New York City's major corrections

11

.acilities. Full trials were held in three of the cases, including

Rhem, and follow-up litigation consumed additional court time. When newly

elec‘ted Mayor Edward Koch took office in 1978, he expr;csed his willingness to
negotiate, rather than li;igate, a settlement withkthe plaintiffs t‘egitding
the conditions of confinement in the New;onrk City jails. Ai mayor-elect,
Koch had shown an interest in jail reform du:j‘ing his years in Congress, and
these eipectat ions Qete he,ighten;d when he dined on Christmas Day, 1977 with
Riker's Island iqmates,vpled\ging to reduce jail o§etcrcmding and l:o‘iulprovg R
the morale of corrections staff. When he took office, the parties to the suit
agreed to suspend all pending jail litigation while trying ;q negogi-ate their
outstandiag di fferences; |

After almost a. year of negotiation?. s broad settlement was reached: in
Novex{ber; " Consent dccr;ea were entered in the three cases over which Judge
Lasker presided and in the four jail cases pending before other federal courts
“in the city.‘lzs In the interest of uni\\fotmil:y and econmomy, the consent
decre2s baofore the other courts were transferred to Judge Ln‘liet:fot\

enforcement purposes.

The resulting consent judgments bound the city to make improvements in
many areas of corrections policy. The decree's provisions iacluded:
maintaining a safe \jail environmeat; providing nutritious and properly

prepared food; tr‘ehting detainees' personal property with respect during cell

P
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searches; classifying detainees and allowing some detainees unescorted
wovement; providing two hours of meaningful law library access each day;

ceasing routine body cavily inspections without cause; providing basic

personal hygiene items; supplying clean linens acd bedding; instituting a

leundry service for detainees' personal clothing; limiting daytime lock~in to

]

two hours; following certain due process procedutes when property vas siezed
or when a;t inmate is élauified as a security risk; imta‘l'ling radio outlets
in jamates' co{.ll to limit noise; providing dc\ta\ineu in punitive uzte‘gation
with daily showvers, medical care and law library access; and di:ttibnting\
notices to new inu_fates expﬂlainiﬁg the Consent Judgments. In a separate
consent ordegr in'_l_l;gxgjamin v. Malcolm,13 the defendah;s ag:‘teed‘to provide {
one telephone for every 30 inmates at the House of Detention for Men, am{ to
install privacy shields.
| The state and federal government undertook to finance some of the needed
changes within New qufk't correctional ayatem; The state and city negotiated
an agreement early in the spring of 1978 by which the state would buy-or lease —
the entire Riker's Island cénplox from New York‘city. which wou}d then use the
money to reopen Tombs and to upgrade or build oth;r jail facilities. The plan
called for a gradual takeover of Riker's Island by New York State. Mayor Koch
publicly ant'nounce‘d a $1.5 million federally funded program targeted at
providing newly released prisoners with community development work throughout
the éity. | |
The ‘city alc§ wade administrative chtnge;. A nev corrections
commissioner, Peter Ciuros, undertook one of the largest administr;tive

shakeups in Corrections Department history by demoting, promoting or

r
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reassigning more éhan three dozen of the highest ranking corrections
officials. Barly in 1979, Ciuros attacked the incompetency of his own agency,
citing "multiple failures" by several corrections staff members.

The city and state took other measures to relieve the beleagu.;red jail
systam. Goveraor Hugh Carey and ihyot Koch announced that the p}an to lease “
Ri{ker's to the state \Voult‘i be ouppl;nented by the compietion of eight new
community-based detention centers sround the city. The state agreed to house
1000 prisoners sentenced by the city and to assume responsibility for state
prisoners now housed in city facilities. The Koch administration also planned
to renovate the Manhattan House of Detention and make improvements .n othar
jails.

Despite these foo;rts, the trouble in the jails did not end. More than
600 Riker's corrections officers staged a 6ne day wildcat strike. Though Union
president Philip Seehg and Commuoxoner Ciuros agreed that corrections
officers had onerous working condxt.;n;; and that the state of the city's
correctional system was deplorable, they diugreéd about what was to be done
about it. |

Turmoil in the city jails, etpeﬁially Riker's Island, continued into
1980‘. Ear““l‘y in that year, Riker's inmates refused to legvz the instituti?n
for sche\dulcd court appearances because they ‘clai;n‘d that court-\appo‘\i.n‘ted
lawyers would not visit them in jaii.‘ In February four inmates esca\ped from
thext cell. on Riker's Island, Overcrowding at Rl.kcr s, which was still undcr

. 7
cxty conttol, and other city jnu remained axunous problcn. The utuatxon

was emcexbated by the Koch administration's pohcy of leavmg several hundred

cprrectxons Jobg unfilled in order to narrow the city's budget deficit. The
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city said it had to make pp for the reduction in the work force by i.ncreasiné
the amount of overtime served by those remaining on the job, yet the cost to°
the city for correctional guard overtime was $1.5 million.

Mayor Koch fired Commissioner Ciuros in March 1980 because of Ciurcs'

‘opposition to the leasing of the Riker's complex, replacing him with Benjamin

Ward, who had been the chief of the Roming Authority po}ice. Meanwhile, the
state's attempts to take over the Riker's fac:.h.*y were delayed by the city's

demand that the state pay for the property more quickly as well “ reimburse

=\-the city for police and fire services that it provided. Mayor Koch ‘aho itook_
“;:ther steps to: i..mpleuenta changes in city corrections policy, including the
‘“anuouncing c;f a ¢t vehensive $99.8 million plan for the city's cori‘ectioﬁal
»wsye tem on Oc tc;bet 16, 1980. Koch also urged that the city t“:‘\ooperata more

fully with the state prison system.

Wew York City's budget crisis raised the possibility that the money to
make needed 1mprovenents in the jails uould not be available. In January

1980, u: \(u tumored that the Koch adnmutranon vas debatmg whether to cut.

1§20 mxlhon\fron the city's $783 m.lhon budget: during the next two years. But
shortly thereafter Mayor Kochluured Commissioner Benjamin Ward that the city

.. would provide the department Wwith the funds needed to comply with the consent

judgment.l4

In a subsequent letter to‘ Mayor Ko‘ch the Department of
Corrections stated that conditions in the city jiilo\ hag "def.eriorated.ls .

But 1like otl;cr attempts at reform, thése proved only noderit.ely effective
in practice. The COtu‘(k:Lt ional Auociatiop of New York accused the city of
wasting hundreds of th#us‘ands of dollars annually by unnecessarily jailing

F

thousands. of people who were incap.able of assuming the tequiied bail costs,

s




judgment's requirements.
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criticism of jail conditions persisted. By the end of 1980 the city was once
again in court defending its operation of the jails. .

The :cfi‘aisf ‘concerning New York City jails entered a new phase in 1981,

vhen lawyers representing the plainitffs filed a motion before Judge Lasker

t

that the citj be held in coateapt of court. They declared that despite the

clty s apparent willingness to mprove jail conditions, as evidenced by its

signature on the 1978 consent decteec. it had in practice "perpetuated

i

oppre:n.ve and p un.n.ve condz.nono which contrast starkly nth the consent

"l me pleiatiffs alleged that conditions in the

city jails that year fell fat short of the standards set in the consent

Y

decree. The motion déscribed the violations as “not simply isolated instances

»

of noncompliance but violations that have been systemic, pervasive, and at
17

this point, longstanding. In addition to the contempt judgments against '

the city officials, the plaintiffs sought iwmposition of a fine against
Commissioner Ward and the appointment of a Speciai Master who would oversee

compliance, investigate instances of noncompliance, assist the defendants in

achieving cowpliance. \ ' e '

~

.

)

In their contempt motisn, the plaintiffs alleged that the jails_contained
dang‘etous eleccr:cal dcfecto. aubstandatd oanxtary comhtxons and poo:
plumbing, deficient food services, violations of consent judgments in cell
search provisions, and violations of regulation governing body cavity searches
and violence agaiast innﬁtoo. ‘rhey comuplained that implementation of the
inmate clau;fxcation and placmnt procedureas vas mconpletc, thac uuuteo
;leta allowed madcquate time at the law lxbruruo of most juls, that

Y .

inadegquate laundry and linen services exuted.:along \n.th mad,qquate beddmg

R | I
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for inmates and that many person;l items such AS >toothbr§ahes, toothpaste,
cups qnd combs were not provided mmates, The ﬁc;tionc also addresaed several
othert problem areas said to exist in Jula. punitive segregation of mmate; at
‘so\me jailo, lack of due proceu'procedures for high security inmates,
insufficient lock-in/lock-out time, excessive noi;e. poor telephone service,
and the persistent failure of the city to provide all newly admitted detainees
with a list of topics covered by the 1978 consent judgﬁento.

Hhxle Judge Lasker domed the motion, the fact that it vas made at all
sugges ted that the plaintiffs belxcved that the federal court's remedial
decrees were being ignored. A month latet, Judge Lasker gave New York Cx;y
just 30 days to \rcduce its jail population. In July Lasker ordered the state
to accept 530 convicted felt;ni h;ld in the New York City jaiic and required
the state to ac;:ept prisoners newly sentenced to state prison ;vithin 48 hours
after .transfcr papers were c'onpletgd. Gmnblin§ ;tate officials accepted the
prisoners, jokinh ‘that Morris Lasker himself would soon be a defendant in l:hé
overcrowding suite that nowv would be filed due to tﬁc t;unsfen. New York
~Ci.t;;, meanwvhile, agi-eo;l to construct prefabricated dormitories for .200 wore
inmates in New York City, thereby expanding the capacity of the city
institutions to approximately 9200

Overcrowding at Riker's Island aﬁain became the focus of jail hearings in
Judze Lasker's courk in 1983. The city requested that 1872 inmates be
pemxtted at Iukct s, vell over tho 1200 lunt Lasker had established in

1980. COrroctxoml ofhcen. inmates and the Board of Corrections agreed that

the overcrowc}ing had contributed to the deterioration of conditions at the

b
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jail, but th‘_‘e““ﬁékp‘artmen\t of Corrections said that even withg &n earlier
increase to 1445, conditions still were adequate at Rikwe;:'g‘. o

Judge Lasker denied thescity‘n request. Citing two major failings in the
jail system--that atout 60 pércent of all inmates spent less than a week in
jail, since umany ;haréec are dtopbed for lack of iwidghce or other reasons,
and thst the average inmate stay had increased from 28 dayn in 1977 to 42 days
only a few years later,due in iatge part to court backlogs~--Lasker ptbpo:ed
that offenders be allowed to put up 10 }ot cent cash as ucgtity for low
bails. Alternatively, he;augg;cted increased reliance on non-jail seatences.
Lasker also urged speeding vp courtroom procedures, to cut the time that
inmates wait for trial.

The city finaily obened the new Tombs facility in October 1983. The nev
jail contained 421 cells that one magazine called "luxurious", copplete with
butcher block counters, 3pe§‘ia1 sh;ving lights, and doors painted red and
lavender. Of the 421 inmmates in the jail, three~fourths would be pretrial
detainees who would most likely make bail. The cost of the renovation was $42
million.

But ‘tY\e opening of the new jail did not offset the problems caused by
acute overcrowding. Despite the transfer of 150 atate prisoners to a siaﬁe
prison on Long Island, Judge Lasker‘ decided that the number of antiﬁuated‘
cells at Riker's Island would have to be cut by 245‘; Under terms of a court
order signed by ;)udge Lasker in 'l.atc October, the cigy was forced to free
inmates excess of the 10,300 who could be_ legally housed m the city jails.
Those who were awaiting trial and ti\ose with the lowést ba‘:il would be the

first let out, according to the judge, and 610 eventually were released. When

121
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this criterion for relesse did not prevent the freeing of three murderers and

two sex offenders (one former. inmate was rearrested within two days on a rape

charge), Lasker changed the relecse standards to exclude inmates charged yith
homicide or sex o‘ffen‘qes.i and those who already had taken advantage of the
program once. Mayor \Koch b\lancd the overcrowding on judges wvho failed to
speed up ‘their sentencing of inmatoa‘; Judg; Lasker, in \turn,‘blmd‘ Ny
politicians who were éh’argod with solving 3.11 probltna_buh who were fearful

of damaging their re-election chances and preferred to foist the issue on the

19

Lonr?

Coﬂtico In any cue; the release order made the jobs of corrections
offic:ialc cpncider‘.bly\nore difficult.\\ One opokeman‘ for th?'departMnt said
that the \cortu\:tionc staff was examining the prison _gowlatipn e_ver} four
hours in order to comply viéh thejjudgs'o decree.

Manhattan ﬁictrict attorney Robert uo?genthau announced in»bgceub&r 1983
that four of every ten inmates 'teleaoe‘d ih November to ea;g

overcrowd ing--about twice the normal rate--either missed court appesrances or
. 4 . -

were :ubseﬁuently rearrested on new charges. Mayor l(och‘, prompted by the

“ prisoner release, announced in December that the city would spend $154 million

.to build j{ail ipace for 2200 prisoners .

LN

Y]

-

In 1982 wmuch still rémained to be done. The nev Tombs did !littic to

alleviate the other still inadequate condi;ioné at Riker's Island. Jud;ge

Lasker still hoped to work with the Koch administration to improve the jail,

~and allowed City Hall discretion in complying with his decrees. The- judge
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'said that he was encouraged by Mayor Koch's generally cooperative attitude on

20

jail issues. Still, Lasker said that the New York City jail suit would be

one of the caces over which he would continue to preside when he retired to

senior status in 1983, since it was unlikely that compliance by the city would -

be achieved by that time.

Final court withdrawal, Lasker said, w+. contingent on continuved
cooperation by City Hall with ‘the court, and the appropriatidn l':yxthe city of
enough money to pay for most of“the reforms.2l |
iavolved in the suit, held a more skeptical view of the poioibility of court
disengagémen t. If the court withdrew, one of the plaintiff a‘ttomeya{ later
statwec‘l, "’ople would slip back because thet:e ivouldn't be a case....lf the
court withdrew no one would force the Department of Corrections to dc;
anything."zz- |

_More than a decade after the first jail suit was broqght in New Yorl;, ‘the
adminfstration of city jails by the Corrections Department could be descriﬁed
just as it. had been by one observer in thg early 1970s, as marked by "the

absence of comprehensive and rational long-term planning" by the city and as a

“"series of resctions-~to overcrowding and riots in jails, and to prisoners’
]

lavsuits in the courts_»."23

L&
~

"There has been a revolution in our system," said a spokesman for the
Department of Corrections. "I'm not saying it is a beautiful place to stay,
but it's night and day. ‘The glfnrmtees, privileges and rights of inmates are

so much better today than \*in“1975.“2l" ,

<

Some of the attorneys.

Most observers agree, nonetheless, that much progress has taken place.

i
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N Part 2: The Impact

" The blueprint for reform §£ the New York City jails was contained in
two sets of ctandardl-—thoae;etablichcd by the consent decree of the
federal court an:! those set by th; Board of COrrection;.‘ The conoenr’ -
decrees were promulgated to remedy ‘the city's violation of the inmmge‘:'
fedet;l constitutional guarantees. )Ail such decrees were transferred
for enforcement purposes to Judge t.uker‘a court in 1979. The set of
‘minimum standards of the New York City Board of Correction were adopted
by the Board on February 14, 1937 pursuant to the change in the city
charter approved by the voters the previous November. They obligated
the corrections departmnt to observe 16 guxdclmu when operating its
jails. Both sets of tegulatlonc contained both substantive and

procedural elements.

The subctcntive elements of the consent decrees céncerned \

Tay
Ri
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ae

L.
in titutional conditions, such as improvement of jail cleanliness and
the provxsion of nutnnou. food, the installation of rad:o out lets in

cells; the expaasion of inmate programs; the granting of privuegeo to
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inmates detained in punitive segregation; and the pr‘ovision of
telaphongsr'and privacy shields in some of the jails.

The ptocedural elements of the reform decrees concerned
adminisitratiVe practices of the corrections department, includir‘t‘g
respectful treatment of prisoners and proper class\ification of
detainees. The substantive elements of the Board of Correction
standards pertained to areas such as personal hygiene, qvercrowd{ng, :
recreation, religion, access to courts, visiting privileges, tel‘cphone
privi leges, correspondence, access ‘to packages, &ccess to publications,
and access co the media. The procedural elements pertained to
nondiscriminatory trestment of inmatess classification of inmatess
correctional officer overtimes, inmate lock-in practicess and variance
procedures for changes in minimum standards.

The litigation and the reform guidelines that it advanced have had
major impact in both substantive and procedural area of corrections and
in corrections policymaking itself. They have forced the New York City
Department <;f Corrections to undergo changes ia personnel, structure and
organizational tasks and have helped transform the Board of Correction
from a largely impotent monitor of city corrections mat;te?rs into a
vigorous propouent of better jails.

The litigation has also produced significant improvements in many
aspecﬁs of jail conditions, and ﬁany of the formerly dilapidated
coaditiona of i;mute confinenent have disappeared. Detainees enjoy more
due process ptot;ectionc, as well as access to law libraries, better

recreational opportunities and cleaner cells. By 1981, the city had met -
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the minimum standards set by the Board of Correction with respect to
religiausk observance, prompt receipt of corrgapondetice; telephone
access, sub:criptién to publications and access to the media.

A\nonparﬁisan Citizen's Budget Commission published a generally
favorable report in April 1984 on the condition of New York City'a
jlils-zs The commission found that the volume of services expanded
greatly becaute of the large increase in the jail populatiqn: batween
1978 and 1983 the average inmate pOpnllgion in the city grew vy \M;.l&
percent. Most of this increase taking .‘placc in the populaticn of
precrial detainees. |

Changes in the quality of jail services were harder to measure, but
the commission reported a ian;ral increase in urvic‘e levels since 1978.
Despite a doubling in the number of escapes between 1980 and 1982, the
overall number of inmate escapes declined after 1§78 and escapes in 1983
were the lowest in six years. In other ways, condit.ions in. the New York
City ijails also are better than before the lawsuits. Inmates were
allowéed more visitors in 1983 than in 1978, More immates were
punc céully transported ;o their court apppointments in 1982 than four
years érevioualy. ™

But the changes are by no means uniformly positive. The nutber of
as saulta by inmates on other mmatea or correcnoml officers was more
than 180 per cent higher in 1982 than in 1978, although some of the
mcreaae vns attr;butable to better reporting of such incid;nta. (No

data were available from 1983). This increase in inmate v1olence

occurred at a rate greater than that of the increase in the New York

N
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City jail éopul‘ation. This lends credence to the uurtibu of some
correctional officers that the jails are nov less safe tl\un:_:hey were
before coux;t intetdention on behalf of inmate rights.

The data are mixed on two additional measures of correctional
service quality, average cost ;cr‘innate and the ratio of inmates to
uniformed enpioyeu of the corrections departm:ut. ‘The cost per inmate
improved betveen 1978 and 1983, but it rose 8.6 percent in 1982-83. The
average daily population in the cit; jails per uniformed employee alsc
worsened., It incrcaoid 16.3 percent 1978 and 1983 and 10 percent alone
in FY 1982-83. Jail overcrowing in New York City has contribufed to
these cost\and ataff’;ng problems. In 1983, for example, average daily
inmate population was 9;9&8.
| Even the system of delivering inmates to court has encountered
problems. Some defendants \btough;: to court as early as 7 AM for the‘
9:30 st\:rt of the daﬁ legal proceedings have to wait until midafternoon
b;fo;'e their cases are\ called. One Br.oklyn state supreme court
justice stated that he was \fotcec‘\! to Zismiss four rape charges against
one suspect because of exceuive delays by cortec:i;ono authoritiu\ in
ha;tdling the case.

. The reform standards themaelv;:, both those promulgated by the
Bo;td of Correction and those teﬁ by the court, have not been fully met.

-

In 1981 there remained, in the opinion of the plaintiffs, “significant,

ongoing violations™, at least 65 in number, which were "cyctem-wide'“

in scope. The plaintiffs believed that these violations ‘étedated the

13

more recent problems such as overcrowding, which clogged the jails after
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" the sizging of the consent decrees in 1979. They claimed that the the

.city had not complied with (Ee temnedial orders pertaining to

envircnmental health, nutrition, clnal:.fication and movement, cell
searches and body cavity: searches. 27

Prison officials argue that ;}\ey afe do\i..ng the best they can ‘to‘
zake inptovem;nts in New York's \jaih, aqd that circumfmcea bexgnd
their control and that of the court have prevented fuller conpliince.
In one ino&}nce, the provisions of the rcfgrq decree have bun\‘ovcrtaken

by events. The city \defgndanu disregerded provisions of the consent

decree govern)ing the permissability of body cavity searches after the

United States Supreme Courtxupheld such procedures.in Bell v. Wol fish
28 ‘

in 1979.

There have been problems in incorporating corrections standards
into the orﬁaniutional routines of the Department of Corrections, for
middle and lover level corrections ﬁficiala have been more reluctant to
ach.i‘eve the corrections standards than have the executives. It has been
difficult for correctional officers to“bburve{th\e \tefom standards

conceraning cell searches, confiscation of inmate property, and the

provision of linen service and body cavity s‘earchei. because many

correctioral officers and other officials in the department believe that

such’ tequirmnts\ conflict with their responsibilities to keep order in’

the jailc.zg. In order to keep order, the guards disregard such

rules when necessary, snd their superiors usually ignore the violations.

Many obstacles to complignce are not the fault of the defendants

‘and are beyond the control of the court. Longstanding physical

128
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deterioration of the ja‘ila presents a sxgnxfxcmt impediment to
compliance with the reform standarda; Rodent md insect infestation is -
common. Many facilities in which detainees are confined possess
\inoperative toilets, cin\kc{_ and lights, as well as exposed electt\icgl \
wires. In :he corrections department master plan for the coui;lg decade,

Jails for the 80's, these proi:letu are blamed on “high levels of

deferred maintenance"”. The department possessed only enough resources
to attack the most grievoug physical problems.

Jail overcrowding coatributes to the inability of the city
defendants to comply with the reform standards. ciry jails built to
house 830C inmates contained more than 9000 in 1981, aund this
overcrowd ing wvas nﬁt due to inmate transfers ordered by Judge I.nkerk
after the closing of the Hﬁnhattan House of Deteation. New laws
requiring stricter sentencing for certain crimes have raised the arrest
rate, as has public pressure on the courts to impose longer sentences.
But for advocates of court reform, the result is frustrating. New
inmates are often h\ousecbl\ for days without bodo! or mattresses. There are
shortages of food and clothing, and jail pfogram often are disrupted.
The ability of inmates to do legal research is \ impaired, as they compete
with -one another ‘fOt poueni-én of legal research materials. Long lines.
for telephones are commonplace in the city houses of detention, and the
food o_erv\icec in the jails-often b‘reqk down under the pressure of
serving more than 9000 daily mails. In addition, with imntu jammed

into close conf:.nement with one another, there are freguent fxghts in
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the facilities., While the liciiation has effected significant

mptovemen* in the jails, clearly mch remains to be done.

The attitude of the mayor and city correctxont ofﬂculs towatd

re form is praised widely and has coantributed to ‘the progress being made.

Board of Correction Chairman Peter Tufo described the city's willingness

to meet the minimum ctandardu as "inprenive"3°. Judge Morris Lasker

called the attxtude of the KRoch adnxnuttatzon toward reform as

conc11utory"3l By 1982 the deliberate resistance of the city to
' Fa

court reform, chau‘cteristic of the Beame administration, had long since

changed.

. Impact: Bureaucratic and Administrative -

The jail lit ig;éion in New Yorvk City has changed how the city's
Department of Correction does business. More time is spent by
corrections ?fficialo on’‘the issues raised in the lawsuits and in
pt&?ltinz\ for the Ieg\%al maneuvers that accompany the litigation. The
discretion historically possessed by vcorrectiona officials has been
reduced, even as the corrections dcpirtm:;t has grown, ‘

Corrections officials nov spend more time working om leg\af matters

: s i
than ever before. The reform standirds have established rules governing

the behavior of correctionil officials at all levels. Inmate complaints

are brought by the plaintiff attorneys to the courts sand corrections

officials frequently ar‘e pressured by the court to do something to .

remedy the complaints. Corrections department officials sbend hundreds

'l
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‘of hours testifying in Judge Lasker's courtroom, negotiating with the

\piiff of the Board of Correction and engiging in other legal activities.

The litigation also has led to significant personnel kchangea at the
highest levels of the Department of Corrections. As the post has b;come
politicized, several individuals have served .. corrections director in
the past decadé, and the Commissioner is now more djirectly accountable
for his official actions. A new office, the Deputy Commissioner of
Corrections for Program Services and Legal Policy, has been established
to grapple with many of the issues raised by the \litigation. . The Board
o; Correction has been trinaf‘grne\;d into a vigorous \ntchdo; of the
corrections department, and its winimum standards have supplemented the
provisions of the fedefal consent decree.

Sincé 1978 the'Correctiona Departament ﬁn reduced the tme it takes
to deliver approximately 1000 inmates to gcourt each day. The amount of.
sick leave taken by c;rrectional offi ers -each year has been cut, and
the city\ has organized a qanagmnt‘ auditing\a-nd planm’.ng unit to x:eview
departmental policies and procedures. The Department of Corrcéticn
plans to iwmprove :hi training of its staff and to improve its computer
resourcer Despite the loss of an anticipated $40 million in state
money for its building program, money that was lost when the voters

rejected a bond issue in November 1980, the Department of Correction

‘still plans to spend $179 million to expand its system capacity to 9800,

to e{;nlirge to 60 square feet the amount of dormitory opacd allotted to
each detai;ule, and to complete renovation of the Manhattan House of

Detention. Other improvements in the corrections systea vill be made.
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The litigation also has reduced the discretion that historically .
characterized the tasks of corrections officials in New York City.
Virtually every area of prison administration now has a2 ninimwm standard
to govern it, set eithe-taby the court or tt;e Board of Correction.
“"People now have to justify what they do." said oné attorney, implying
that a reduction in discretion neceogatily lc;da toigr‘eater
~acc6untability.3z |

Former conmidaionér Benjamin Ward and other nembers of the
Cotrectiono Departmeat believe Ii;ny of the standards are unrealistic.
Rules governiag guardn behavior, for e;an{le, that ‘n\pccify! that prison
guards counts 2206 detainees three times within two hours are impossible
to actually carry out. Nor can a guard "pedigree" an iunate--match him
vi‘aually and through questions with the infomtion contained on his
identification card--before he goes to recreation, as mndt&d by the
reform standards, because to do so would take soa much time that the
de‘taineel would not receive their required recreation. "1f Qe were to
follow the rules and regulations", said Phillip Seelig, president of the
correctional officers union, "We couidn"t funétion‘. Everything would
grind to a halt,"33 |

The officers cope by disregarding some of the the rules of the
reform decrees. Inmate co;mtg cbn;tfx‘mu are faked and guards take fewer
co“tnnts than are required. Somati‘ngs they fail to pedigree inmates
before rectentién time. Wardem tolente\ltheu ‘violations, according ?:o

34

Seelig, as long as no one escapes. Many correctional officers are

critical of the refoﬁn standards for this failure to take into account
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_both the realities of prison culture and the critical tasks that an
unarmed prison guard umust perforn.as One solution to the problem,

Ward argues, would be for courta to refuse to get extensively invqlved

in th§ details of administration. Ward believes that the inability of

judges and plaintiff attorneys to distinguish between constitutional
minima“ ind optimum levels of service dhliveri u a major ‘shortcoming of
inetitu;ibn:l reform litigation. "No one lives in optimum conditions,"
he stated, "There is a poiat (in ti\ffbm litigation) at vhich society
cannot afford any more changes. You ought u‘: run decent and humane

jails, but you don't have to give away the shop. In the New York City

v

jail suits, Ward believed, Judge Lasker weant farther than the

constitution required. 36

The behavior of correctional officers, the street level bureaucrats

whose behavior was described by one Board of Correction member as

"paramilitary,“37 poses a major obstacle to bringing city jail

~conditions up to the reform standards. Faced with two major"

responsibilities, maintaining order m the jails and and protecting
thenmselves from imnte‘ vfiolence, l;any believe that the co‘;rt. hav,-;
‘undermined their ability to do either. Some guards complain that jail
inmates are treated better than the \‘correct_ional“of\ficcu. “You have to
understand ;outhink about this job;"' ia{d Ph§ llip Seelig, refarring to
the low status enjoyed by prison guirdo. "I ama nobody."38 _The
morale of anany corfoctioﬁal officcn\ has been futher veakened ‘by their
perception that their salary, retirement benefits, and job status fall

below those of other uniformed city employees such as policemen and

firemen.
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The consent decree in New York, like similar jail reform decrees in
other jurisdictions, has ignored the role of the correctional officer,

The courts have included minimum standards for conditions in the jail

without at‘;‘g.nd»in‘g"‘“'t‘?"\"f‘-ﬁ::mi‘bt of the guard who carries them out,
focusing, instead on highgr-ubs in th: cotr‘ectioml bureaucracy. The
fault alszo lies with the irlining the guards receive. Hanbel;S of the
Board of Correcnon have faulted the corrections deplrtment for not
instructing the guards in the winimum sundards as a tegul‘r part of the
job. The standards are ttogttd as "cpecul things" that intrude on the
correctional officers' job. This problem is especially prevalent among
the officers, who served thing the years before the reform decrees vere
ordered into effect Sy the court. |

The court's neglect of the role of the prison guard in implementing

jail reform finds its parallel in the neglect by the courts of the

lovest levels of the education bureaucracy in the special education case

studies: classroom teachers. In both domains, ‘the courts have focused

on obvious, verifiable weasures of c'onpli;ncc--on wh&ther nevw bureaus

have been establxched. or the size of populations cervad--and in both‘

issue areas conplunce at the lowest levola has been problelntu:. if

indeed, those areas are addressed at all. In the PARC litigation and

the Jose P., there there is no judicial attempt to invutigﬂte vhat

goes on in special education classrooms. In New YorkXity jail cases

the court has spent little time inquiring into the strenuous demands

. ) N * kg ) ’ * X v » a
placed on prison guards; preferring-instead to view the officers as

obstacles to implementation. Until decrees reflect a more sophisticated \
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understanding of the workings of the public bureaucracies they seek to
change, it is likely that problems shaping the behavior of lower level

-

operators will continue.

Impact: Political
. \ 1 4
The jail litigation iA New York City put corrections matters

squarely on the public menu for the political leaders of New York

CiAtY-39 Conditions in the jails, and corrections policy more

generally, became subjécts of freauent attention’ and debate by the mayor

and the New York City Council. Even the §oten had an opportunity to
consider corrections policy: in the fall of 1976, the electorate
approved a charter revision that empowefed the Board of Corrections to
set the minimum standards that were to govern ihe city's penal
institutions. This growing political importance of corrections issues
has been. fueled by th':pi*esc, which closely covered the jail
coantroversy. A;nothet sign of tl:e increased iiporta'n‘ce {t.»f corrections on
th; political agenda ‘took place came in Fcbru.ty\ 1980, whea the chh
administration was considering agking budget cuts in sev;eral city
departments. At t.l:ut $ime the mayot' disc;ued the budgétary needs of
the corrections .d'eputmen: with Commissioner Ward and assured him that
city hall \;ou 14 p}:ovi&e cq‘rrecti'dnakwith the moiney need?d to nmeet the

requirements of the consent decree regardless of cuts in the other

departments.

-
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The sigaificant budget increases received by the Corrections

Department are another indicator of the importance of corrections

issues. More money was spent on the city jails in 1980-81 than ever

before, and this~~~totalf‘wu expected to rise even more in subsequent
years. This growth occurred d;tpite citywide cutbacks in other mniciptl
services. In 1973-24 thc corrections department budget wvas 8 6 pot
cent of the ennrce -budget of New York City. In 1980—81, the prqpornon
had ‘risen to wore than 1l per cent. Betveen 1975-76 lnd 1980—81 annual

labor costs in the cxty uxctuud 95 pcr ccnt, fron $7S 5 m.llion to

-

) 5147 million. Administrative costs in th:__tﬂpenod mcreaud 134 per

; . .
ceat, from $14.8 million to $84.6 million. Much of this increase wvas
due to security problems that accompanied the provision of the nev
programs and to brot&mins the range of priviléges ‘enjuyed by detainees.

)

By contraat, during the same period the New York City police depirtnent

reduced its non-labor relate? costs by 83 per cent (from $59 to $49\m \

million). Thc increase in the corrections approptutxon :ook place
despite a city labor force reduction of 23.6 per cent.

A portion of this increase in the corrections budget i® undoubtedly

attributable to the topheavy correction bureaucracy; Eight per ceat of

the correctioas budget, more than twice that of the police department,

is devoted to administration. Yet corrections officials defend the high

administrative cost as the result of the operation by the department of

high security facilities where/the inmates eat apd sleep. In police
; \ )

jails not under the control of t corrections department, by contrast,

such costs are not mcurred. Comptroller Harrison Goldin'a ‘audit staff

.J136
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also fouund that conttacto;a\_for the correctionrdeinrtment
systematically overch;rged the city for jiil naintennhce work.

\;et in some ways, the C’Otrecti‘on; Departuent still remains a
“"stepchild" of New York ‘city pol.iiico. Although no longer neglected by
C:.ty Hall, the dapartment s pohncal influence is‘weakened because wany
people think that it is pressure from the fedenl court, not the
corrections department, to which ;hg i:il:y really rgcpgndo. When the

Y

federal court withdraws from the suit and ends its superviaionk of the

-

. corrections department, it is unclear vhether city hall will remain

committed to jail iqaues.‘ donminion‘et Ward, for one‘,'believes that the.
system will lapse tato-its historic state of neglect once that

happens.“o L S | ’

Impact: Policymaking

The lawsuits challengin‘g conditions in the New York City jails have
altera;i the process of policymaking oﬁ corrections issuejs‘ by , making u:
more ‘}leg‘alilt‘;'.;:. Procedural guarantees govorn.miny areas of jail
adm-‘in«is tration, from the uupect:.on of umaate clothing and
correspondence to ivody cavity searches. Ptopert:y taﬁen from inmates now
must be recorded and its owner identified. Imut_u;s have been afforaed

access to. légq,l counsel, and the opportunity t‘o: pa}ticipatc in inmate

caouncils, Procedutal guaun:eea have been extendcd to detainees in hxzh'

security confmement. :

The subjects of dispute between the c‘ity and the plaintiffs has

evolved over the past dozen years, from a ‘concern with gross adequacy

- »
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issues to, a preoccupation with the details of penal administration. Ten
years ago the plaintiff lawyers brought t'he attention of the courts to
the gross inadequacies {n the penal systenm ;uch as unsanitary
conditions. As the decnde:\passed,‘ however, and the more flagrant
problems were improved, the focus of the suits changed to such
complicated questions as the pemigsble square foot;ge to be allowed for
detainees or the type of windows to be placed in the; jailc'.

The litigation also has altered the politics of policymaking on
corrections policy in New York City. The role of attorneys ia both
sides has been much enhmced.'; The ‘Legal Aid‘ Society fntgained wi;h the
city defendants about the content of the consent \de;ree and it
cont inues to monitor the conditions in the New York City jails wmore than
ten years after filing of the first suit. Not\‘dui‘prisingly, afier a
decade wany of the principles in the suit know each other well and
engage in an informal but important form of bargaining that Commissioner
Ward déscribed as '""pillow case comnication."“

The litigation hes affected the process of policymaking in
corrections in otimr vays. Many of the administrators have learned to
use the court to pursue their own purposes and preferences and the jail
system\ is itself more Op;n, as inmate phone calls and ‘letters to the
plaintiff litigant groups alert plaintiff attorneys to violations of the .

reiurm standards.

Finally, the litigation has made the role of the professional jail

expert an important one--a very diff'erentﬁ outcome than in the Special

education case studies, where legal reform eroded the influence of

128
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special educators in Pennsylvania and the New York City's Board of
Education. A .c_ertified nutritionist was retained by the plaintiffs to
evaluate jail food service. A public heuith sanitarian was hired by the
plaintiffs to evaluate the compliance by the city with ~tl'ne sanitation
orders of the federal cqurt. A team of con‘;ulunte“ was hired in 1981 to
study how the new Hanha:unﬂguae of Detention could betﬁet serve the

needs of both the city and the corrections department.

The influeatial role of the plaintiff's attorneys who informally
monitor the implementation of the reform standards has been highly
controversial., Many corrections officials resent those attorneys who
question their willingnass to work for refdi'm\t. }:o:reg‘tiona personnel
fault lawyer; ‘fﬁt their\foct)u on individual problem“,"rathet than the
progress of the eantire institution. Former Commissioner Benjamix; Ward
has said that the plaintiffs attom‘eya~ tend to focus ;m the "picayune. -
They fail to see the forest for the trees...They wonder wﬁether inmates
are allowed to wear jeuelr‘y\ or whether the laundry is fc:»ld\ecl."‘"2
Ward described the contin’uing court oversight as a “nuiunce'l"\._\ and
promised that he would resist committing the correctiong deparm\ent‘“to
. the inflexible fems of a consent decree.

The reform litigation in New York City seems to focus on 8o much

adm inistra‘_t ive detail, according to Ward, because the attornéys in New
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York City and other jails suits around the country have a vested

interest in perpetuating their considerable influence in corrections

43

policy. Many people also have sugkeited that the le?ng‘thy

invoivement of legal act\ivia‘ts“_‘ in ‘jail\irefom cases disguises their
belief that prisons aand jails should be clé:ed down entirely.“‘
Whatever the truth of these accusations, the process of corrections
policymaking is considetaﬁly different in 1983 than in 1970. Yet an
important quastion remains unanswered. After the initial shock of court

interveation alleviated the most extreme jail abuses, will the new

corrections politics prove preferable to the old?
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VII. The Palmigiano Decision: Reforming the Rhode Island Adult Correctional

Institutions
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Part I. The Litigation .

Rhode Islaund han a single central prison, the Adult Correctional
Institution of Rhode I;land (ACI), located in\‘Cnnoton, a small town just
outside Ptévidunct. Because of Rhode Island's small size and the easy
sccessibility of the ACI to all parts of the state, the inu\:itution serves as
a pre-trial detention cc;ter\and also as a post-conviction adult penitehtiiry.
The federal goverament \\also* contracts with Rhode Island officials to keep
federalf priiongrs, including those awaiting trial, in the ACI. *Thuo, the ACI
Ope‘rates‘ as uwit;'ral institutions in oﬁe: a pre-trial facility similar to what
is usually known as a jail, a state prison housing those convicted by the
state of serious criwes, and a federal peniteatiary.

In 1969 the ACI was beset with internal problems. In August of that
year, 25 correctional officers called in sick to ptotutﬁ favoritism toward .
inmates demonstrated the séheduling by the ichcduling by administrators of a
"family day" for 50 iﬁnat’s. \I.iter in 1969 inmates staged a. work stoppage to
protes t‘ conditions ‘in the Behavioral Coantrol Unit, a branch of the Q‘CI vhich
housed particularly dangerous inmates segregated from the rest of the pfiton
population. The innates\‘}‘g\aid they were protesting the inadequacy of priaion
food, the paucity of tec;‘gational' prograus, cnd;rugtictions on visiting
hours. They pun_‘ctuated thei;rl complaints by throwing food and feces onto the

floor in front of their cells.

142
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Resort to the Courts

In early October 1969 one ACI inmate, Joseph S. Morris, turned his

presence as a vwitness in a criminal proceeding into an opportunity to complain

* to Federal Judge Raymoad Pettine about the conditions in the facility: Judge

Pettine tequec‘ted the public defender's office in ?rovidence to investigate
Morris' complaint, and a lawyer sent by that office confirmed Morris'
allegations.

Judg§ Pettine, who approved of disliked .the tendency of oth‘er\fede‘tal
judges to-intervene in prison adminiatutni.on, informally contacted cortec:\iomﬁ\
officiala\ to see ié they would voluntarily cléqn up the ptil;on.k Long
accuaiomed to running the facility without interference, they were astonished
that their ﬁninisttatio\\n\of the prison had been challenged by a fgdetai
judge. After Rhode Island Legal Services, also alarmed by conditions in the
prison, procured a doctor willing to :éatify before Judge Pettine that the
conditions vere huatdoua,‘ prison administrators agreed improve the facility.
For their part, ACI inmates agreed to clean up the mess they had made. |

Externil attention contitiued to‘foeua on the ACI despite this tenporazy
easing of the criaig. On October 21, 1969 Pettin§ adopted a proposal approved
by the interested parties which addressed some of the inﬁates; coacerns.
Legal Setvicet attorneys aﬁrced to continue to monitor tha ai\tuation at ACI.
When, a month later, they h\\ud concluded that the constitutional rights of Aci
innat;c vere being violated by prison conditions, the lavyers decided to
return to court. |

Legal Services filed a class action suit on December 16, 1979 on behalf

~of all ACI inmates and a sub-class of prisoners in the Behavioral Control

‘Unit. The suit challenged the conatitutional\ity of the classification and
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disciplinary procedures at the ACl as well as other aspects of prison life.

Through the following months, plaintiffs and corrections officials from the |

Rhode Island Depu‘;men:‘of Social Welfare (which sdministered the ACIl)

negotiated their differences, and in January the parties submitted to the
court a draft of their \uttlmnt-l This draft established nev procedures
for clusification of ACI ingatu, inéludin(provitiom for a classification
board based on record keeping \andk reviev by the warden,

whe;i 8ix ACI inmates, including Joseph Hof‘rio, objected to the
settlencnt‘. Ju\dge Pettine ordered that copies of the agtemsat I;c posted in
the ACI. He examined the written responses of the prisoners and consulted
with penologists about the oufficigncy of the settloment. On March 11, 1970
Judge Pettine ‘annouﬁced his decision to adopt the negotiated Morris rules,

: &

despite the inmates' objecfionc. The rules committed the court to
reviewing all classification hearings in ACI, and to retaining all
jurisdiction in the case for 18 months, thus -enabli:ng the parties to develop a
mechanism for enforcing the rules. In 1972 the ygl_'_r_ig rules were adaopted
as a final decree.

That did not end matters, for problems kept surfacing. On August 24,

1970, while presiding over a three-judge court in & suit initiated by inmate

Nicholas Palmigiano, Judge Pettine ruled that censorship of the mail of

pre-trial detainees by prison officials at ACI was waconstitutional.’ He

also barred Rhode Islacd corrections officials from reading any prisoner mail.
The "parade of horribles"--inmate violence, filthy conditions, and guard

mistreatment of inmatds continued. Guards unhappy with ‘the inmate activism
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struck the institution in October ié?l, demanding that strong disciplinary
ﬁusuru be taken agdinct the \imutu. |

Though the Qtrikd‘““v{ao ahort-lived, guard dissatisfaction coatinued.
Three months la‘t\er,‘: ACl varden Pranéio A. Howard gave correctional officers in
the maximum ucurity unit the gr?ater autho::ity they demanded after the guards
had refused to tcpor-t for work. ‘But violence remained .a likely potiibility.
On November 1’3, 1971 material for making a bomb was found in the prison. Late
one evening that same week ‘oileven ACI inmates suspected of plotting to disrupt
the prison were summarily transferred to other institutions without advance
notice or opportunity to contact their families or lawyers. Also in November,
ACI inmates held a prison guard unconscious forcing state corrections

officials to discuss their demands concerning issues such as sanitation, more

" exercise time, supervised feeding of inmates outside their cells, better

laundry secrvice, and an al\nne\aty for those inmates holding the guards.

One hundred cotrecftional officera held a "sick out" in October 1972,
protesting the contract offered them by the state of Rhode Island. In March
19723 correct:ional officers again refused to report to work at fhe ACI, thia ‘
time to pr ot>est the handling of a fight between an inmate and a correctional
officer. Rhode Island Governor Phillip Noel sent National Guard troops into
the prison to take the place of the correctional offiéeu. They wer.e
withdrawn after the guards returded to vork and proniud to refrain from
future job nctiohs\.

In January 1973, 55 ACI inmates refused to return to“‘the‘ir cells in
order to demand more recre‘iat‘ion time. The prisoners were mollified when

ad jus tments in their schedules were permitted. Three ACL prisoners escaped

L

145




- 141

from the institution on February 6, 1973 and one was arrested two weeks l;ter
on an armed robbery charge. A riot shortly thereafter in the maximun \u\curity
section of the ACI caused $250,000 in damages. A ﬁbnth later an inwmate wvas

stabbed to death, In June a prison guard was murdered and state COtuctiona

Director Travisano suspended the Morris rules, an action of dubious

legality. The nev ACI wardea, James Mullen, cnlled the rules "a hassle all
the way." |
The ACI troubles prompted still one more change‘ in Rhode Island

corrections. In March of 1974, Travisano resigned as head of the Rhode Island

prison system to accept a job as executive ;d\ire\ctoz- of the American,

Correctional Association. ~ .
During these years; state corrections officials and prison reform groups

constantly battled over ptisod natterp. In 1972, the National Prisoners

Rights Association, a group of ACI inmates founded by Nicholis Palmigiano, won

% on January 16, 1973 Judge

a court order allowing the association to meet.
Pettine held that a prisoner may not be transferred from the ACI to a state or
federal prison in another state unless affotdcti various procedural safeguards,
written aotice of the reasons for the transfer, a hearing before an impartial

5

board, and an opportunity to present evidence on His behalf. In November

1971 an Inmate Legal Assistance Program (ILAP), financed by the federal Law

Enforcement Assistance Administration (LEAA), was established at the ;\C\I to

provide a variety of legal services to indigent prisoners. The ILAP possessed

a permanent staff of mostly lawyers and lav students, who worked at the ACI

 between September 1972 and June 1973. When, in Jqu 1973 Warden Mullen

evicted the ILAP frowm its office space in the ACI and curtailed

B
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access of ILAP staff attorneyu and law students to the prison, Rhode Island

Legal Services, ILAP attorneys, and other counsel sued in federal court to
secure access to the prison. Judge Pettine upheld their right of access and

the ‘numates' right of consultation with attorneyc;6 The suspetsion of the
Morris rules by ACI gdninisttntort was held improper in March \\1974.7 .

‘In. 1975 the a\lteady voluminoqq litigation entered a new phase. ‘m;
American Civil Liberties Union turned its attention to conditions at the ACI.
vhen a Catholic chaplain,and an advocate of inmate t\i’g‘hts, hthez: Roﬁald

Martin, was prevented by the warden from entering the prison. The ACLU

challenged the act in court as a denial of Martin's First Amendment rights. At ,

the same tiwme, Rhode Island Legal Services gave increased attention to the

possibility that the totality of ACI conditions might be challenged in court.
At;:otn‘eya from the Nitionql Prison Project of Washington, D.C., also began to
watch the situation in Rhode Island.

Tuf:q\oil c“ontinued unabated. There was & minor racial disturbance in
April 1975 and more ttoul;le a8 year later when riot-equipped policy officers
vere oumone\\d\to suppress a :ull inmate riot. In ?ebruu;y 1976 ACI prisoners,
claiming thnt‘ :pbbcry vas a constant problem in the fnr.}lity, asked the state
legislature to reiinbursé them for their stolea property.

By the m\\id-19*7_6 ,the ACL \nr‘den aad gu;tdo had lost control of the
prison. The Directér\ of Corrections, Bradford Southivotth, statcd\thai the
inmates were running the prison. The Natiml Prisoners Rights Organization,
he siid, ran the prison El}t’ough a reign of ;iolenco and _cu'r:c.»r.8 Con&ition..
at the pri;oﬁ were laterkd\_\eacribed ‘by Judge Pettine as a gra‘tet\qu‘e

“"compendium" of beatings, itqbbingc, fire-settings and assaults, where
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"violence is simply unchecked. ACI inmates sent Judge Pettine an unending

stream of prisoner petitions, Oud the judge asked lttotneyc from Rhode Island

" Lesal Services to represent inmates seeking to challenge the conditions at

'ACI. Wnen they declined, exhausted by the task, an attorney from the National

Prison.Project accepted the case. Al

The plaintiffs--the National Prison Pro;ect, the uuntu belonging to the

F]

National Prisoners Re forn Association, and other attotfneyt--fchallenged the

R
+ b

+

‘since their efforts to work with the state to imtmie the ACI under the

i \
informal au:picos of Judge Pettine had not effected change, redress in the

cour ts was the only solution. By implication, they also had concluded that the

prevzoua lezal :ttategy of luxgatmg “individual prison issues was ‘less than

\;qatldfactory.

The new suit, Palmigiano v. Garrahy, alleged that conditions at ACI

violated both the Eighth and Fourteenth Amendments to the -U.S. Constitution

and state law. Conditions at the maximum and minimum buxldmga at ACI were
said to oubjecct inmates to excessive levels of fear and v;olence. Prison
official assertedly subjected prisoners to intolerable conditions, ->includipg
filth, uansanitary living quurt\rer\l and food services, dangerously inadequate
medical care, near-total idleness, and that these gaﬁied the méntil and
physical deterioration of inmates. Plaintiffs tliegcd that ?re-triai

detainees and prisoners in protective custody vere punitively subjected to |
conditions even worse than those endured by sentenced inmates. They \soug‘ht‘

broad injunctive3~re1ief including the permanent closing of the Maximum

Security Building at ACI. ° - .

148

constitutionality of institutional conditions in the ACI, They charged that \
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The trial lasted two weeks. Judge Pettine, hardly a-stranger to this

‘ N .
controversy, toured the ACIl Correctional Institution during the heariung and

s‘qught“;‘ the help of those ‘knoiledgéible in several areas of public

sdministration: corrections, institutional, envirommental, health and

sanitation, and correctional psychology. The state did little to contradict

X plainti\ff't tec‘:inony that ‘krouly inadequate conditions existed at ACI.

1Y

Because many state officials at ACI felt the situation was ripe for change,

-

and since the state already planned to build new maximum and ninimm‘ security

buildings, there were few objections voiced to the allegations of the

‘plaintiffs.

On August 10, 1977 .Judge‘Pettine ‘held that conditibns at the ACI

constituted c_ktuel and unusual punishment.lo He cited deficiencies in

plumbing and lavatory facilities; held that medical treatment prisoners. were

receiving vas inadequatg, found that 75 per ceant of the inmates were on drugs,

L

and that there occurred daily violence by inmates against one another.

held that the state failed to provide a classification system, as

required by “;tatc lav (Such a classification dystem rates each inmate

according to hls dangerousness and presecribes a corresponding degree of

confinement).

*

‘ T, r
Judge Pettine ordered that pre-trial detainees :zould be restrained only

to the degree necessary to asc@:e their appearance in court. Citing the

court's duty to “"require the defendants to remedy to constitutional violatiouns

which plag;:e the ACI," the judge ordered that the maximuam security facility be

- 1

closed within a year. He decreed that pre-trial detainees must held

' _separately from coavicted prisoners. He ordered the defendants to

-
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take immediate steps to correct the worst abuses at the ACI, and included with
his decision a set of minimum otand‘i-d. with which the defendan%i aust comply.
Thoce‘atandatc;;o conﬁa‘i‘yed provisions pgrtiining to h;ating, lighting,
venti lation, inlect.iad .foacnt control, inmate food, lava\tory\maintemnce, and
cell spacc. Pattine dxrocted that changerbe made in the prison's
clusxfxcntxon systen. l;e ongmally intended to call for thc creation of a
citizens' committee :.o_ monitor conplunce, but Governot J. Jogeph Garrahy
objected to such & panel, so Pettine cecided to appointed 4 master with strong
povwers to perform the same task. The u;atter would advise the state
co¥trectxons deparmnt and t!;ott to the court on the progress of coupluncc.
and implementation., Allen Broed former dxrector of the Cahfornia Youthqv
Authority, vas appointed to the ponnon in October 1977.

Q Though Pettine insisted that, beyond fixing minioum standards, he would
defer to state ana ‘local officials, the judgé': deéision was widely criticized
in Rhod§ Island. Police in the state and the national chairman of the
Fraternal Order of Pohcc said that Pettine was "coddling felons. Pormer
Goveranor Phillip Nvel called Pettine an "ultn-hberal " Govetn(ar Garrahy °
added his viey :hnt the judge was "tilting" 1; favor of the prisoners. Some
‘atj.ate legiélaiors :ought to renove; Judg;; Pettine frot;: the federal bench.’

Pettine was forced to acqfxite an unlisced phone number to.'prevent irate

citizens from calling him at home.

-
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Part 2 Implementation
Pettine's decision had litt':z immediate effect on the volatile situation

at ACI. Two wveeks after his decision, ACI officials ordered a peneral lock-up

of ACI inmates as punisiment, it appeared, for their legal victory. The

lock-up coanfined inmates to their cells for 21-22 hours per day. In ﬁovmber |
two inmates osc\apod;\frou ACI, stole silver utensils from the Rhode Igland
Statehouse, and vowved to return them only after Governor Garrahy qrder?d ;n
end to the lock-up. Work strikes by guards and food throwing incidents were
common during the next few months. When, in January 1978, the court's special
master, Alklen Breed, described the lock-up a& a barrier to implementation of
Judge Péttine's orders, Pettine ordered it ended.

Breed was véry active in the weeks after the deciiion. He ap\ent much
time in ACI interviewing inmates a?“lt;gff, and exploring ACIL Operatim}s.
Brecd also made suggestions for change in ;tison administration to Direé‘tor
Bradford Southworth, and played an important role as an adviser to Governor
Garrahy.

Yet inmate troubles continued. In February, the Natior: 1 Priscners Rights
Association held a hunger strike. At the beginning of March 1978, two inmates
organized a protest demonatrat‘ion alleging that they were not receiving the

visiting privileges that they had been promised. Inmates staged yet another

food throwing incident. Later that year three AC! inmates urged Superior

Court Judge Anthony A. Gisnini to sentence them to death rather than fetutn

them to the unhospitable conditions at the ACIL. | |
(.:onditior.a at ACI finally began to imp:ove by mid-1978 . The replacement

of Bradford South“vorth as corrections director by thn J. Moran, ordered by

Governor Garrahy at Allan Breed's rgéommndacion, was critical. Many had

kY
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quéstioned Southworth's williﬁgness to implement Pettine's orders, and thej
criticized his administrative capabilities, especially his lack of control of
guards and inmates. The new correctio;a boss, who had worked |

in several states, sympathized with‘Pettine'a efforts to improve conditions at
the ACI. He took the job as corrections direcior only on the understanding
from Governor Garrahy that there would be no political ih_terference in
corrections mattg:a.ll

Upou asaumiﬁg his new responsibilities, Moran moved aviftiy. He
reorganized s\taff and began meetings with inmates. Moran abolished the
National Prisoners Rights Association and curtailed the abuse by correctional
officers of overtime. By April, Judge Pettine was publicly praising Moran's
administration for its willingness to comply with his decrees. Some months
later, the judge acknowledged that much progress on compliince had been made,
. and dismissed a motion by the plaintiffs' latfyers that the state be held in
contempt of court for failing to meet court standards quickly.

In the months after his decision, Judge Pettine continued to review
conditions in the ACI--both through court hearings and through thr special
master. Whenever he would grow impatient with the pace of improvements the
judge would set a deadline by which the state would have to make changes,
unless it éo&ld coavince him to extend it for good reason. In March, for
example, Pettine, increasingly concerned about criticism that he\ would not
enforce his mandate, set a May 1 deadline for compliance with his order on the
reclassification of 529 inmates. The corrections department, now under Moran,

met the judge's timetable.

to
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In June _1978, A\I len Breed resigned as master to take a position as
Ditecto\\:t of the National Institute of Corrections. His assistant, Michael
Kéat ingi was appointed special master by tixe court in August to replace him.
Bafore he left, however, Breed reported to the court that the corrections
departmeant had alread\y complied with many of the court's decrees. By the
sunmer of 1979, two years after the original conditions and confinemeat
decision of:‘Judge Pettine, lf‘ichael Keating described the impt\'ovement in
conditions at the ACI as “drastic," and said that the state has "traveled far
down the road of compliance." Keating also praised Edward Moran's "tough,
frugal,\and professional style" of prison adminietration.l? Outstanding
issues remainqdf-including the completion of the new maximum security facility
authorized by fhe voters in 1972, continued improvements on the classification
system, and the need to make a decision about the fate of the old maximum
security build\ing still in use--but all parties to the suit were encouraged by -
the progress that had been made.

Yet political opposition persisted, and hindered compliance with the

Palmigiano decree. In 1979, the state house of representatives cut $885,000

for the prison system from a supplémental appropriations bill- two years
earlier, in 1977, they had refused to appf‘o\ytiate money for prison
improvements. Ha‘ny state legislators said the}‘h‘\ad éaken these actions
because they réaented the intrusion of the federal ;601:_::3 into the prison
issues. Judge Pettiﬁe responded by threitening to fine the\ita\ge $100 a day
if it did not meet standards in some areas more quickly. Al:houéh the state

legislature eventually and appropriated the necessary assistance, in July 1978

153



149

Rhode island voters turned down a $5.8 million bond issue, thus seriously
slowing down efforts to renovate ACIL.

Over time, however, Judge Pettine also acquired significant political
support in the state capital. Governor Garrahy resisted pressure to appeal
Pettine's decision, in part due to aan agreement with the judge that the state
would be aliowed more flexible compliance deadlines. Soon Garrahy publicly
stated that Pettine was right to condemn coanditions at ACI. Garrahy appointed
an implementation team of ;anitation and program experts after the court
decision to help improve condizions at the ACI. In September 1978 Judge
Pettine reciprocated: He supported Governor Garrahy's decision to declare a
state of emergency at ACI after a prison ridt, and to transfer the
tfoublemakerc to out-of-state facilities (an action that directly contravened
Pcttine's earlier Gomes decision prohibiting such transfers without a due
process hearing). Conditions at the ACI continued to improve rapidly in most
areas,

By 1981, the maximum security institution, "Supermax," posed one of the
few remaining serious obstacles t6 compliance. The existing building was too
small--it was‘deeigned to house 96 prisoners. Currently Rhode Island\had 250
prisoners in need of maximum security detention. Nor was it clear that & new
building, when completed, would solve the overcrowding problem. The expense
of the added correctional officers needed to man the complex would increase
the strain on pfison budgets, and it was uncertain whether 241 qualified
correctional officers could be found.

Judge Pettine first granted the state an extension of time for closing

+
the old maximum security unit. After this extension, the state agreed to

15
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close the maximum security unit when it opened the new Supermax, but the
needed alterations in the new facility now made it apparent that the Supermax
would not be teadg‘r for several more years.

Rhode Island did try to address this problem. A bond issue to pay for
the changes and an expansion of Supermax was placed on the Rhode Island ballot
in November 1979 and June 1980, but both times it was rejected by the voters.
The state proposed that it reopen the old maximum security building, but thu:
idea was turned down by Judge Pettine. The judge finally agreed to keep the :
old building open until 1584 with "grave misgivings and reluctance," buc
demanded that the building be renovated. In 1982 Governor Garrahy prOpo;?Fd
another bond issue, which would have raised $8.5 million for corrections, much
of which would finance physical im; vements at the ACI. That referendum was
defeate*d, however, the only one of seven issues on the ballot rejected by the
voters. Meanwhile, the state sought permission from the court to continue to
use the century old waximum security units . Cl in order to alleviate
overcrowding at the institution. That effort met success in June 1982 when

the parties to the suit agreed to keep four cellblocks in temporary use.

Conclusion

Six years after the entry of a systemwide reform decree \concerning the
Adult Correctional Institution in Rhode Island~-and more than thirteen years
since the prison's coanditions first came to the attention of the federal
court--major improvements have been made in both the ccnditions at ACI.

Although many of Judge Pettine's standards have been met, there remain several
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areas, notably in the treatment of housing of maximum security prisoners,
where lese than complete success has been achieved. Prison issues seem to
occupy a permanent ;Shce on the pubiic agenda in Rhode Island, and the fed‘eul::

court may coatinue to deal with these problems for years to come.

Part 2. The Impact

In his August 10, 1977 decision in Palmigiano v. Garrahy, and
subsequent enforcement orders, Judge Raymond Pet‘tine promulgated the
niWinum standards that would have to be met before the conditions in
Rhode Island's Adult Correctional Institutions were concis(ent with the

dictates of the United States Constitution. Those standards governed
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both the conditions in the ACI auad the way in which the ACI was
administered.

Pettine's decision included substantive and procedural provisions.
Substantive elements included the closing of the maximum security
facility, meeting health and sanitation standards in rmgining ACI
units, renovating remaining ACI buildings, expanding mental and
physicil health programs and providing more job opportunities for
inmates. The procedural elements iacluded refo;-n of the classification
system and the negtegafion of pretrial detainees from convicted inmates.

Significant progress has been made by Rhode Island in meeting both
sets of requirements. In 1982 Allan Breed, formerly special master in
the litigation, described conditions at the ACI as better thaa at most

other prisons around t:lwe‘&:o».mtryl‘3

Corrections Director John Moran
declared at that time that there was not another prison vwhere the
governor of a state could tour its facilities in relative safety, as did

14

Rhode Island's Governor Garrahy. The aumber of inmate lawsuits at

ACI has markedly declined from the number filed in the years before the
Palmigiano decision.

Progress at ACI has been rapid, if measured by the usual
standards in reform litigation, as most of Judge Pettine's requirements
were met within a year of the decree. When confrontation between the
correctioxns department and the federal court over reclassification of
inmates led Judge Pettine's to set a deadline of May 1978 for
completion of that task, the state; correctionc department char\i‘ged'course

and completed the reclassification by deadline. The physical
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renovatioans in the prison ordetéd by Pettineivere generally\ finished
rapidly, with federal and state financial au‘i\sunce afﬁer the Rhode
Island ‘legislatute first balked at providing money.

To be sure, there aré still many criticisms of the conditions at
ACI. . Inmates say that some of the jobs that are m‘ade‘avnilable\ to them
are "not meaningful". One observer, the Reverend Wesley W. Stinson, has
charged that many of the changes made in the facility under John Hofan's
~temu:e have been "cosmetic", qnd there has beer continued controversy
over the involvement of the federal court. Moreover, wany corrections
officials in Rhode Island remained convinced that Judge\
Pettine has an unrealistically optimistic notion of how quic»luy change.
can be accomplished. The judge himself aduitted in 1982 that cénditions
in ACI's maximum security unit did ‘not weet constitutionq :tﬁndarda‘.

It is this section of the prison, ruerved\\for i:‘nmtu who have
committed the most dangerous crimes, that remains th; mﬁjor problem
area. Judge Pe‘tt\:ine's original decree called for c‘looiné the old
maximum unit and transferring its ipmatep to the newlﬂigh Security
Supermax, which was \\schedz\xled to be finished in 1979. In view of the
. short t ime in which the old unit was expected to be used, Judge Pettine
ordered that r;he old unit only be made "habitable", and he ordered made
only those physical improvements that were "egonomically feasible and
practicable".

But circumstances required that thé old unit be used n@xch longer
thaa originally expected. By 1980, seve?e‘overérowding atf\ACI\\. meant

that the old maximum unit still had to be used to house the overflow,
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and unexpectedly high prisoner totals ;nde the (nearly complot;ed Supem&x‘
facility too sﬁall. Désig‘ned in an era of smaller prison populations
e‘arlieg in\the decade, Supermax could not house the several hundred
prisoners reqdiring mxin;xm security confinement within th;t year. The
corrections department \planned\to remedy the problem by expinding the
capacity of éhe Supermax by Jan‘uafy 1984, but this delay required
\continu\'ed‘ use of the older mn“x\imum unit, éhich technically had
conditions that were worse than the law allowed.

One cause of the overcrowding at ACI was the the state's
classification system, flore than 40 per cent of ACI inmates, a larger
percentige than in many other states, were said to need such
confinement. Special Master J. Michael Keating cujgeated that that e
data indicated that Rhode Island was classifying too many inmates as

being in need of maximum security.ls

The overcrowding was compounded
by the need to relocate those inmates who were confined in areas
undergoing tenovation.

Overcrowding also was caused by other factors beyond the control of
the courts an& corrections officials. The number of prioongrs
sentenced to the Rhode Icl;nd correctional institutions dueing the
period of ACI renovation was one factor. Between 1979 and 1981 the
population in the ACI inctel;ed 42 per cent and in 1980-81 the Rhode
Island prison populatio; increased 33 per cent over the previous year,
. far a%ove the national nverige. Between 1977 and 1981 the number of

pre-trial detainees doubled, and those indiviuals also had to be housed

in ACI.
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Overcrowding was also caused by an increase in the rate of violent
crime in Rhode Island, and stricter sentencing polities. With regard to
pretri\al detainees, Special Master Kea@ng concluded that “the 90 per
cent increase within t‘he year (19 0-81) of the pretrial detainee
population is attributable almost exclutively to juaicial response to
the popular clamor for sterner wmeasures \agiimt the perceived eac;lation
of crime". Although these causes of overcrowing were by no means
unique to Rhode Island, the role of ACI as a mlti-wrpoae penal
institution serving the entire state meant that it was more intensely
subject to these trends. |

Federal support reductions and di{fficultiea with the state
legislature‘also hindered compliahce w‘i.th all of Judge Pettine'g
standards. Elimination of the Law Enforcement Assistance Administration
(LEAA) by the federal governmenmt resulted inithe loss of $50,000 that
tuat agency provided the st;ate. In 1981 the Rhode Island legislature,
upset with the large amount of overtime coste that it already had paid
in previous years, severely curtailed its appropriition for prison guard
overtime salaries Governor Garrshy imposed severe restrictions on ail
state spending, including expenditures for prisons, for the 1982 fiscal
year. Other fiscal setbacks for the corrections departmeat for example,
the high cost of food and médical care for the une‘xpectedly large number
of prisoners at the ACI--raised fears that compliance with some of J.udée
Pettine's 1977 order might unravel. Thus, the cost of court-ordered
reform became an increasingly serious worry to public officials in Rhode

Island. The state corrections department proposed several changes in the
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court decrees\in order to make ACI more coni: effficieﬁt. These included
postponing the Opening of a nev Intake Setvice Center, eliminating of
planned improvements in certain cell blocks, foregoing wany other prison
improvements ordered by the fed\eral coutt,‘ and cutting back 59 atnéf
“positions involviﬂj tecreational research, mental ﬁealth, drug sbuse,
vocational, and educational pr:)gram‘. Judge Pettine recognized the need
for fiscal retrenchment, but, acéordinz to Special Master Keating,
planned to force the state to operate §onstitdtionally adequate prisons,
no matter what the cost. Given these and other difficulties, said

Keating, the involvement of the federal court in the adnmutrauon of

[N (RN

the Adult Correctional Institutions was both "“inevitable and euentul"

Impact: Administration

Implementing Judge Pettine's reform decree necessarily required
significant changes in the administration of ACI and the Department of

Corrections. In this regard, Rhode Island was fortunate to have hired

;_}

L4

;!

an exceptionally able man to head its correction department. Under John .

J. Moran the department great changes were mader to cope with the

challenge put before it by Judge Pettine:

Within 18 months Moran had met most of his requirements,
including: bolstering medical services by hiring a

psychologist, a full-time prison doctor. several part-time
dentists and a medical coordinstor; increasing the number of
inmates in work-release programs from 26 to 70; increasing the
number of men in the Minimum Security Facxllty from 56 to 125,
and, for the first time, allowxng these inmates to work outslde
the facxlxty, enlargzng and improving the quality of prison

jobs to the point where nearly all sentenced inmates have work
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aaszgnnentf* zmprovxng and edlarging rccreatxonal. counaelxng,
vocational and acadeamic programs; initiating & new intake and
orientation program; beginning 1n—ccrv1cc training for guards;
starting a drug unit; reducing the ptotoctxvc cus tody
pOpulatxcn from 135 to 35, and providing a semblance of
programming for thess innnte:' and streamlining the
disciplinary process to the point where }’ft ctions are heard
vithin 48 hours by a disciplinary board.

Moran become involved in almost every aspect of life at ACI, from:

wl8 He

"ordering sheets" to checking "why tomatoes weren't in salads.
reorganized the corrections department \md made many personnel changes
among the corrections staff, which he ‘:\i‘:ot‘xght coniéained too few
"p\rofea:iong 18", Moran made a single corrections official responsible
fof the administration of the cntite? ACI (Previously, individual
programs at the facility were operated by different corrections
administfctors). No longer 3ou1d privileged inmates be allowed visits
by girlfriends, to hold champagnef and caviar par;ies,~t be given

special furloughs to visit friends or be grantad leaves from their cells
to perform ckonstruction duties on the homes of correctional officers.
The new corrections chief alco; tr\ahaferred inmate: troublemakers to
prrisons in other states. Moran broke the power of the :correctional
of ficer union, accustomed to having its way at the ACI dutin; the tenure
of Bradford Southworth, by suspending guards accused of t\:\r\u\tality
against inmates and Horaﬁ won cﬁoncesaions from the unions dnring
contfact negotiations.

The appointment of Director Moran was direct"ly traceable to the

litigation. To many observers Bradford Southworth seemed incapable of

successfully imple\menting maﬁy of .\Iudge‘ Pettine's decrees, and he was

"r
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fired because ‘hek was an ig?edimnt to change. Morgn reorginired the
Rhode lsland corrections d'epart;::enc so that the corrections department
could comply wit\h‘the couft decrees. "I can't think of snyme who has
done as much in as little time as John Moraa", said aRhode Island
official, "He's taken an: unpoanble cxtuatwn and throngh btams,

planning and toughneu turned the vhole thing around. We've all bgen

astounded. wl9

But Moran's :trong, autocratic ctyle also was well‘ag}ted to working
change in the Rh\;&)e Island's corrections bureaucracy. The correcnom;
department vas small. ‘ 'r‘he‘ state ran only one prison, s¢ Moran could
easily deal with problex{u thjt arose. And his previous experience in
New Mexico had taught him the impdrtance of keeping corrections natters
ia the hands of‘\apolitica} admiﬁsitratoprs.

S:ili, the implemeatation of Judge Raymond Pettiue's Palnigiano
decree was impeded by matters beyond the control of either Moran or
Judg; Pettine. The ovetcrowdmg at ACI frustrated full complmnce with
the reform decree. And halfhearted cupport: from the legx.:laturg and
declining federal revenues made paying for the court reforms difficult,

Although court intervention dx"ay thaw tfxe long fffozen,wheéls of
public bureaucracies, it does so at high cost. ;Incervmtion has
substantially reduced the discretion of by prison officials, miking more
subtle changes in the prisons d‘ifficult, and frust;ating atcempts to
quickly change policy without pnor court approval. gbircctot Moran has

complained the court requxred $0 many changes m the role of the |

corrections administrator that " the next thmg you know we'll be

N
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required to serve each inmate in top hat and tails." He also faulted

the court for its warped sense of priorities and its unrealistic
timetable for compli;nce. Evéry ac‘l‘miniotntive detail, he complained,
wvas r‘:reated by the court a; though :i; were a constitutional right.
Motgr{ insisted that some of what the pﬁinéiffg advocated and thé court
decreed vorﬁed to £h§ disadvantage of prison inmates, in part due to the
ignorance of court and attorneys with the realities of prison
culture.20 , {

The piaintiffc asked, for example, that some prison programs for

inmates be expanded beyond the capacity of ACI administrators to insure

the safety of the inmates participating in them. Many inmates, said
Moran, were elfgible for work-release programs according to objective

criteria, but only someone with a "feel" for prison life that came from

experience would actually know if such inmates were really ready for

work-release., Criteria imposed by the plaintiffs or the court would

free these men while there remained & danger that they would commit more :

crimes. l@ota‘n‘ supported the responsibility of the court to protect

inmate rights. and to‘examine the classification system at ACI, but he

resented the intruslon of the court into his professional autonomy. He

~

said that

.+« we do not believe that the court or Mr. Keating can
tell us that we have to have more than 100 inmates in maximum
custody. That is not, in our view; & constitutional issue.
Rather, it is a ‘Yhilos‘ophical issue. The court shouldn't be
involved in this.2l . \ : ‘
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ACI administrators now spend a great deal of their time responding
to court directives, observing court mandates, and attending‘to th‘e;
variety of other legal maneuvers that now characterize much of Rhode
Isl -+ =1l policy. One ntt\ox‘*ney for the plaintiff inmates said that
cotrg_ctione officials in Rhode I.slam:!\~ have grown defensive, fearin\g that
they will be slapped with a lawsuit every time they "blow their

22

nose" . Director Moran said that he believed that after five years

of court supervision the time had come to give the corrections
department an opportunity to improve the ACI without coanstant court
scrutiny.23

A critical role in the administrative response to the ACI
litigation, as in the New York City jail case, has been played by the
corr- - . onal guards. Rhode ~Islaud has a long tradition of active guard
uinionism, &nd this activism, along with the organizational problem of
controlling correctional guards who sit a the bottom of the prison
hierarchy, have made the actions of individual correctional officers
difficult to change by court order alone. Here, too, much has changed.
After initial opposition to court involvement, the general improvement
at AC! has shown the correctional officiers that guard militance can be
counterproductive., The attitude of the guards has impr..ved. Court
involvement is no longer openly resisted, 2nd the Morris rules, which
are still in effect, are no longer derisively referred to by the guards
as "Pettine's rules",

Moreover, many correctional officers realize that the court may no§

" have undermined their authority. The guards no loager fabricate mass
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sick days m order to accumulate overtime salaries for those who replace
them. Guard acquiescence to court oversight has even affected labor
negotiations. There has been a decline in guard militancy, and the
correctional ‘officers union no longer presents demands in negotiati;ons
with the state that, if granted, vould result in violatigns of the
court's remedial orders. |

Yet opposition still remains. Some guards continue to l;elieve that
the court has undermined their ability to maintain order at the ACI and
their sbility to protect themselves, and they will continue to treat
inmates brutally out of a belief that they are protecting themselves.
Judge Pettine--or any judge-—who‘ seeks to change guard pehavior in ways
that appear to impede the guards" ability to maintain order and insure

their personal safety will inevitﬁab}_ymfj,nd the task of reform difficult.

Impact: Political

The ACI litigation in Rhodé Island helped set the political agenda
in that state. Significantly mofe attention is now given to corrections
issues by the governor of\‘the\state and the legislature than aver
"before. Judge Pettine's reform decision itself b;aa a maior political
act, leading to a change in the spending priorities of the state
legislatura. |

Special Master Keating said that one effect of the litigation was to
force the state \to alter its prioritieslby giving prison i1ssues a higher

priority. Moreover, had not Governor Garrahy acted first, Judge Pettine

berd
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himself\uould have committed the highly political act of removing
Brad ford Southworth. More subtle political consequences also resulted
from court activity. While Governor J. Joseph Garraly first publicly
criticized Judge Pettine's reform order, he privitely pressed
corrections administrators to improve conditions at the Adult
Correctional Institutions, and later came out publicly in support of
reforming the ACI.

The most important indicator of the increased prominence given
corrections issues in Rhode Island since the litigation is the growth
in the corrections budget. Total expenditurea by the department of
corrections in 1977-78, the first year after the court order, wefe 29
per cent higher than in 1976-77, the year before the Palmigiano
decree. Moreover, since 1978-79 the money spent on the division of
adult services of the corrections department, the branch of the
department directly responsible for the administration of the state's
penal institutions, increased despite an overall decline in spending by
the corrections depakrtment. In 1980-81 spending for that division
comprised 80 per cent of all spending by the corrections departiment. In
1976-77 the figure was only 46 per cent. Spending per inmate for
medical care in 1980 was the highest in the Unitec} States, $1670, a sum
attributable to the Palmigiano litigati:on. |

The political character of the litigation also has stimulerted a
backlash, as there has been significant political opposition to

increased spending on correctioans., Members of the Rhode Island

legislature widely criticized Judge Pettine's intervention in the
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state's ptisoné; and when the legislature baiked at giving more ﬁxoney to
corkrections, many ACI administrators thought that they were being
punished. Pettine himself was often villified during the early stages
of the litigation by the members of the civic groups to which he
belonged. Prison reforn hgs attracted little support from the voters.
Moreover, the defeat of several prison bond issues by the electorate in
the years after the litigatiﬁn may be due to ;voter resentment of
Pettine's active role in the ACI litigation (a; well as to the general
reluctance of many voters everyvherg to iacrease spending on the
prisons).

The press served as a useful means of placing the corrections issue
on the pclitical agenda. "You get a lot of press from going to court",
said one of tle attorneys for the nlaintiffs. A lawyer in the state
attorney general's office agreed, saying that the state helped set that

agenda by keeping prison issues on the front page.zl‘

Impact: Process

Before the lawsuit, only a few legislators in Rhode Island were
concerned about improving conditions in the ACI. The issue received
little attention from the governor and the legislature, and the public
at large gave nary a thought to corrections matters. Only those
directly involved in the issue, corrections administrators, the
correctional officers unicn, and the imates themselves, sought to shape

corrections policy.

bomt
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Court intervention has changed this pattern of decision making,
granting a strong role to public interest lawyers seeking change at the
prison. These lawyers have helped ahape the remedy an(l'. bargained with
state officials over prison~related problems that often arise. They
serve as a conduits through which ‘inmate grievances can be channeled to
the court and monitor of the progress of change at the‘ ACI.

‘Re form litigatio.. is often undertaken in the name of opeaning up the
system to winority groups--indeed tha: is sometimes cited as one of its
5ustificationo. Ironically, the activity of the legal aid attorneys
that represented litigants in Rnode Isiand resulted in less power for
the inmates themselves. As the suit enlarged their influence inmates
had fewer opportunities to communicate directly with the court or with
members of the legislature, as happened before the suit had mamred.i
Sipce his appointment, Moran has refused to talk with inmates about
their grievances, and his autocratic administrative style forced inmate
unions to disband. The plaintiff's attorneys, nevertheless, say that
they carefully try to assess the preferences of the inmates before they
appear in court.?’

The participation of most elected officials and the public at large
remains indirect. The state legislature wrangles over the cost of
corrections. The pubk\iic occasionally expresses itself on the issue at

the polls, but does little else. Only Governor Garrahy remains an

exception to this tendeacy for those not intimately involved in jail to

~defer ‘80 the decisions of the court, the legal aid attorneys, or

corrections executives.
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After almost a decade of turmoil, the case has come to acquire a
life of its own. Legal aid attorneys have no incentive to relinquish
the powerful role they now play. They bring inmate grievances to the

court even if these are unrelated to the original lawsuits. The

| shortcomings and lack of coordination endemic in the delivery of all

public services means that new examples of deprivations of rights can
always be found and brought to the court. And many of these complaints
are frivolous and needleésly :t‘im éonsuming--auﬁh as inmate claims that
the three pairs of underwear that ‘;they misplaced must be fecovered or a
prisoner seekimg renumeration estimates that the the value of each of
his paintings is $1000.

Judicial iavolvement in the Rhode Isiand prisons also has
increased the importaace of professicnal penologists. Judge Pettine
consulted with various prison experts around the country when devising
his remedy. He employed psychiatrists to inform him about drug problems
in the facility and psychologists to advise him on classifiéation
issues, Other eiperts on all aspects of prison administration alse
reported to the court. |

Judge Pettine relied fréque‘ntly on these experts due to his own
unfamiliarity with penology. One attorney described the judge's
attitude toward prision reform as, "I won't go very far, unless 1 can

126

hang my hat on something. Yet the services of such witnesses were

not universally valued. Director Moran later described the experts in
the case as “"prostitutes" who knew little about how to administer &

prison. He disliked their "meddling" on prison issues.?’
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In large part, however, the court attempés to reform the Rhode
isiand‘ prison system have been successful. Rhode Island's small prison
systenm, and‘ good fortune ‘in hiring an exceptionally able wan to rum that

”’system, have been impo;tant factors contributing to that success.
Yet compliance is by no means complete. Prison improvements are

constantly endangered by a growing inmate population, up 23 per cent

between 198! and 1983, and the state's fiscal difficulties, The

L 4

correctinnal officers, now quiescént and responsible for implementing
many court reforus, m;y become more active if their salaries or workinmg
conditions are jeopardized.

Finally, the momentum for reform of the ACI now seems to have spent
itself. What is taking place now in thde Island wresembles the
evolution of reform litigation in the other three case studies:
prolonged court oversight in the cause of increasingly small gains; the
coatinued importance of plaintiffs' attorneys in aggregating complaini:s
aboult the institution and raising them in court, and the imposition of
considefable administrative complexity as a result of the the continugd
presence of the court and the attorneys. When will it end? There do
not yet exist accepted principles for disengeament from reform suits, or
¥or distinguishing between constitutional minima and optimum levels of
setvice. Developiné such principles is vital if reform suits are to

secure social change within the firm limits of understandable law.

| Y
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VIII. Court Reform of Public Institutions: What Determines Impact?
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Court intervention in special ecucation systema and prisons has
3 varied consequences. The quality of services offered usually improves,
although not as much as desired by the court or the plaintiffs. 'fh’e
public bureaucracy responsible for delivering a aervice--ydministgring a
jail or a special education program--frequently ciunges in order to
per form its tasks more efficiently, but administrators often complain
that court intervention diverts their attention avay from efficient
administration toward satisfying legal rules. They also say that
laws:“?ui ts excessively narrow their discretion, crippling their capacity
to innovate.

‘Court attempts to reform public agencies invariably place the matter
on a political agenda--for instance, by forcing the legally fesponsible
offi:ci.als to devote time, fiscal or political resources to its
tesoxlut ion. The press often plays an important role in setting the
agenda by heightening public awareness of the issue.

Finally, judicial involvement in reform efforts affects how policy
gets made. Legalization, the process of resolving problems through
invocation of ;gene‘ral rules, adherence to rcgular procedures, and the
like, becomes a dominant policy framework, ftamiqg problems and
sometimes suggesting solutions. As the process evolves, the role c‘_i*"i

'{ lawye\ta is strengthened, especially those reprasenting litiggnt groups
which habitually use the law to secureﬁ social change. And the court
itself ténds to become a permanent actor in the policymaking of the
issue area. The discretion of those responsible for service delivery s

is correspondingly reduced, as 13 the professionalism, bureaucratic, or
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political values they espouse. l?rofeuional special éducators are less
free to resolve problemsgon the basis of ;he parti;ularistic issues
raised in a given instance. Bureaucrats are less able to operationalize
vague mandates of authority by responding to organizational impe;'atives.
Mayors, governors, and legislators can no longer make re-election, the
‘pteferencea of their ‘constitutents their only concern.

Yet puzzles remain. Why can such condiﬁiona a; filthy jail cells
be changed through reform suits with comparative ease, while courts
cannot compel guards to change their behavior? Why is it that interest
group activity is high‘ in the gchial education cases, but much less in
the jail cases? And can the extreme length of time necessary for
reform litigation be explained?

The studies in this volume of institutional reform litigation over
time‘ and across issue areas lead to the sonclusion that there are four
major det;.-rminants of the impact of such suits:

1. Issue: every ianstitut ional reform suit apportions perceived
costs and benefits between the intended t;rgeta of change (a jail or a
school system), and other affected populations (parents of handicapped
children, inmates, or the general public). This distribution of costs
and benefits affects liklihood of succgcsful reform and also gives a
better understanding of the politics and policymaking in the issue area;

2. Organizational setting: the organizational structure and the

quality of administration exhibited will shape impact;

3. Professionalism: the presence of a professional culture in the

issue area may lead policy participants to frame problems in a way that
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minimizes or czuflicts with leg‘al values, possibly frustrating
compliancﬁ.

4. Environmental factors: the political, social, and economic

factors in which the orﬁanization exists can determine whether
court-mﬁduted refou; will be achieved. To be successful, institutional
reforn must have political support and there must be enough mon;y to pay
for the ordered changes.

The case studies show us that these four determinants often are
significent impediments to change, and thit, consequently compliance

reform decree is likely to be imperfect.

I. lasue

Public policies allocate costs and benefits, Cosfs, usually
expressed in monetary terms, are burdens that someone or something must
bear i.f a policy is adopted. Benefits are any saiisfaction that someone
or something will enjoy if a policy is adopted. A typical cost

v N
associated with a public policy is higher taxes; a typical benefit is

the military protection that is purchased with those \‘t;glfes.l

But perceptions also matter. Having more tanks or airplanes may not.
actually result in a more secure nation, since any poteatial adversary
may match the spending on such weapons. Neveretheless, some Congressmen
appprove greater defense spending because they believe that the United
States will be bette*otecéed as-a result. Costs “and ben;fita are

nl

what pedple perceive them to be"“, says James Q. Wilson, emphasizing
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the ithpor;an\ce of citizens' perceptions in determining political
activity.
Institutional reform ‘dectecs, an example of a public poliey, also
can allocate or appear to allocate costs and benefits. The costs
wi\mpé;ed by such legal actions can include auch things as ‘school busing,
E";the taxes used to pay for clcanet jails or for additional special
~ educat 1;n programs. Benefxu may include cleaner jails, more Spacxoua
c?élls, and more students enrolled in special education programs. But
\ ;pe\rceptlons also are cricical in institutional reform litigation. It
mat ters less vhether mstltuuoml refom suits actually allocate co;ts\
and benefxts than it does that people believe that policies will
yleld such resulte.
I‘nstitut ional reform décrees will hvays appear to impose coatsbn
the pl‘;bl ic ‘agency that is the target of change. School systems offer
new pr:{iOgrqms or seek out unserved handicapped children. Corfections

i

officials must change the programs offered to i.mnt:ea-, cease reading

[ 2%

prisone; malil or observe new ptocedutes when searching inmates. More
genera‘liy, the cost# for target o¥§aniiationo may‘include improving‘\-
ser‘vice levels, altering standard Opetf\!tip*g procedures, or coordinating
the acti‘;\ity of disparate or{ganiutionul subunits. These costs are

measured by chénging organizational behavior (which is difficult)

b

8,

improving service levels (which tiay be impossible), or increasing

budgets(which is a matter beyond the direct coatrol of the

,,,.
Y o
,,,,,,..:? o

organization's managers).

1;
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Re form litigation also may impose costs and benefits on those
outside the litigation. For example, many parents who have not

participated directly in busing litigition nay bg;‘iieve that busing

plans siubject children to hostile environmentc\,\ destroy the

“nexghbothood" character of schools, or have other pernicious

»

conaequences, the,y resist cooperatxon vnth the provuxons of court

ordered busing plans as a result.  In other cases, rdform litigation
. - ]

promises to distribute benefits well beyond the imd‘iate/ target of the
\ ) \ y

suit. In special education litigation, for example, such suits promise

to enroll thousands of additional children kin éctiool and to open up the

educat ional system to the direct parncxpauon of parents in evaluation |

N

and placement decisions. Yet these parents and children are not
involved in the original litigation that brought about such change.

Somet imes the costs and benefxts of percexved change are confined

st

to the immediate target of the lxu‘gauon and not dxstnbuted beyond 1t.
In the jail suits in New Yurk City and Rhode Island, for example, court

ordered reform plans promised benefits to inmates. Citizems not in jail

+
N

have only the most indirect coancern with corrections. . Suits to reform

publoic housing agencies or mental hospitals also confine most costs and
: n

benefits to the puiblic agency plaintiffs hope to ‘€hange. ‘
Examining how costs and benefits are allocated in reform suits can

do much to help understand the politics of reform litigation. When

b ' \ N + _® ’
costs are borne by the organizations or officials who are not the

immediate target of the court's reform decree, or not affected directly
. LY R . e o . “\\ . . * .
by its outcome, achieving change can be difficult. Full compliance will
- N » ‘i R N e

-
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require these individuals and organizations to cooperate when

participating in the suit., If they see no incentive to do so, they may

resist reform. In schoc;l busing cases, for example, the opposition of\

ma;\y pareants to the transportation of their children for racial
integration has frustuted" the éoutt's attempt to racially \balance_ the
schools.

When reform litigation ;Sromius lb;enefita te populations bgybnd the
target organizations, achieving éhgnge u;‘ay be easier. In the two
special Qducation studies, the g;ohiae of \gr‘e‘eter educational benefits
for handicapped children An ‘Pennsylvaniat ;nd New York City caused
parents and legal aid groups to put legal and political pressure on the
Commonwealth of Pennsylvania and theENeQ York City Board of Education %o
expand their offerings and to offer services to additionai categories of
handicapped children. Their p;rticipatioh coatinued duriné
implementation. The perceived benefits gave the.m incentives tFo
participate in the due process system and to continue to file suit in
court about problems that arose.

The interest group activity associated with issues that distribute
costs or benefits beyond targeted public orgsnizations can be high.
When the social costs of complimce\are pegceived intensely by people
who are not particijeting in the ’I\itigation, they may organize to resist
implementation. Pareats form groups to pressure school leaders and
school principals in resisting the court or they hire attorneys to

intervene in court on their behalf. The court iavolvement itself may be

, perceived as illegitimate. The Legal Aid Society in New York City, the
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Pennsylvania Association of Retarded Children and qany other groups
or‘ganized to assert legal encitlements. We already have noted one
aspect of the policymaking process that accompcnies this high level of
‘activity: t.ﬁe case lascs for several years and these outside groups
become a permanent part of the policy process, as tew problems are
brought to court and intercst in the issue continues. The groups
themse .ves play an important role in implementation.

“hea the ccsts and benefits of reform lici.gatiou are confined to
the .umediate target of the sait, as in tne two jail cases, change is
less dependent on the support of outside groups. Such groups do not
clamor to participate in policymaking, and outside interest group
activity is low. In these instances the role played by lawyers and
administraters in implementing the reform decree is especially
important. Public interest law firms become important participants,
siace the low inceantive for social groups to participate gives these
attcrneys substantial autonomy to make decisions regarding trial tactics
and strategy. For example, the public interes" law center that filed
the original lawsuit in Rhode Islaand at the behest of inmates zontinue:
to work on the case even after inmate power at‘ ACI had been broken by
Commissioner Moran. In New York City corrections issues had rarely
generated much politicsl activity; only the activist attorneys who
claimed to represent inmates continued to litigate jail issues into the
1980s,

In practice, however, beocause every reform suit is designed to

ctange the workings of a public organization, it inevitably impose costs
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on imposing costs on the public officals working within it.__ Although
some administrators may welcome the way coixrt: intervention removes
obstacles to making service improvements, few a:dministrators regard the
organizational changes necessary for achieving such reform as anything
but a burden. Only exceptional administrative iileadera’.hi.l'.{, such as that
displaved by John Moran in Rhode lsland, can force middle apd lover
level bureaucrats to change in the desired manner. There are no parents

groups complaining about the services their children are receiving, or

about implementatior; lawvers, believing that they represent large

‘plaintiff classes, do it instead.

Since all reform litigation reallocates costs and benefits, such
reform is inevitably a political process, involving parents, inmates,
legal aid attorneys, bureaucrats and judges all all with different

stakes in the outcome and different perceptions of whai is to be done.

_Agencies vitally involved in the delivery of public services may seek to

join these groups 1in tr;ying to influence the final shape of a reform
decree. The result is a distinctive kind of judicial client politics,
with the courtroom the main focus of activity and the perceived costs
and benefi;:s at stake the principal factor determining the shape that

client peolitics will take.

b
(W)
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Crganizational Setting

The working of puBlic bureaucracies can affect the success of
reform litigation. Low-level correctional officers may disregard court
guidelines for treatment of iramates, bureaucratic inertia way free
special education bureaucrats to settle for less than the "apprOp;iate"
education required by law, and faulty coordination between special and
"regular" bureaucraiies may give handicapped children an entitlement
that is less than what the court mandate. The chara.cteristics'\ of

public organizations that determines the outcome of reform litigation

" fali into three categories: the structure of the public bureaucracy or

bureaucracies that a court seeks to change; the operations of those

bureaucraclies; and the relationship be: ween the court and those

bureaucracies.

fureaucratic Structure

“The hierér.ch ical integration of a public organization affects the
implementation of institutional reform. In otder:to be effective,
court directives to executives must be translaied into orders that are
filtered downward in the organization. In a hierarchically organized
bureaucracy, such as custodial prison systems, directives must be
filtered downward from the executives in the corrections department to
the wardens of individual institutions and, ultimately to correctional
officers who must control the inmates. |

But most public organizations are nct rigidly hierarchical and have

structural cowmplenities that make changing their behavior considerably

18] o
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more difficult than this idealized model would suggest. School systems
have decentralized regular education bureacracies next to centralized
special education bureaucracies, and the classroom teacher possesses
considerable autonomy. In jail settings, the lowest level operator in
the prison sys tém, the correctional officer, performs many duties that
are not routine and hence are 2lso unlikely to be easily changed. Orders
issued to prison guards from above cannot anticipate the
unpredictability of daily prison life.

An organization's g_i_é_gm, that is, its “distinctive and valued
set of behaviors", may also thwart change.3 Special educators are
influ. .ced by training that emphasizes the application of expértise to
indiviéual cases, they are likely to resent--and resist-- court rules
that constrain their discretion. Career corrections oSficials who see
their mission as controlling unruly inmate behavi;m' are unlikely to
enhance court reform decrees which appear to undermine their authority
or which caanot help them quell a jail disturbance. t School
principals may see their administration of a school as authority that is
absclute, and not sub}ect to chailenge in court.

Successful change will depend on whether a court takes into acéount
the pc;wer structure of an organizatiocn--who is in 2 'fomal‘position“kof
authority, wno has access to necessary information and control over

needed resources, and other facts of bureaucratic life."

In prisous,
corre:i:onal officers unions often have wielded great power over inmates
aad in Rhode Island inmate unions themselves coatrolled much that

happened in the ACI; individual correctional officers may use Lhreats of

(WY
o
to
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force in order to keep ordar in the jails, since they have no weapons.
In special education, school principals have enormous influence over the
delivery of Speci;ﬂ education services to the handicapped, and who
receives it. Yet guard unions and corvectional officers often have been
ignored by judges seeking to improve jnil conditionsh, and judges usually
do not consider the role of\administtators in the individual schools in
special education cases. This neglect of power relatior; within the
public orgahization leads to continued noncompliance, bercause court
orders give no clear direction about how these middle and lower level
bureaucrats are supposed to behaye. Almost inevitably, new grievances
are engendered that all parties bring back to the court.

The loose coupling of school systems--that is, the weak
organizational link existing between educational structure and actual
school activities--lea\‘ds judges and plaintiffs to focus their rgform
efforts on structural aspects of special education. As the case st;zdies
démonstrate, court orders focus on the availability of programs.
anrollwent figures and staffing patterns. Judges seeking to reform
school systems §i11 look at such evidence of unworkable and immedia\te
change, think that more“ has hap_pened than is actually the case Qnd will
expend very iittle e ffort in determining whether handicapped childr;n
actually are iLearuning anything ;in fact, that may be impossible to
determine with any precision. Meanwhile, parents of the children
complain that t\hey have inadequat‘é bus service, or that their child is
still on the waiting list for special education services. Underlying

the entire waiting list controversy in Jose P., for example, is the

183
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assumption that if the city succeeded in the formal task of eliminating
the waiting lists much of the city's legal obiigation to the handicapped
would be met. In fact, temoving‘ students from the waiting lists ;nd
placing thenm in classes oSten can be accomplished rapidly and without
much evaluati{gn. The court and tﬁe plaintiff's attorneys continue to
look at the length of :he;al.mtxng lists as amajor indicator of
compliance, They devote iess attention to the more important
educational issues.

Yet a special education system that is the tatg?t of legal reform is
alsc able to assimilate legal rules more easily than other kinds of
organizations. Loosely coupled organizations, like educational systems,‘
can adagt more easily to the centralizing effects of the court rulings
than can tightly coupled systems, such as prisons, becaise ''they can
more easily deal with impossible or inconsistent centralizing
consﬁtaints by the avoidance of implementation and the r:itualization of

implemeﬂtetion."s

Much of what schools are about--teaching
children--is affected little by personnel changes at the district level
or conkseﬁt decrees that bind the state department 6f education. Life in‘
the classroom goes on regardless of what happens in the courtroom.

The tendency in loosely coupled organizations éot edministration to
be detached from the ser;lices the organization actually provides alsc
leads t§ an emphasis on the formal and observable as evidence of
progress toward coampliance. Since no one knows for certain how to

improve the educational achievement of the handicapped, trouble may

follow if reporting requirements are not met. "In loosely coupled

184
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settings, administrative tasks involve less the management of techaical
work thanr the management of relations within the eavironment according

ub The timely submission of

to institutionally required rituals.
compliance reports by a public defendants is one of the most hallowed or
rituals in reform Iitigation;

iAnothet structural characteristic of public organizations is the
dispersal of lauthority and respon;ibi;lity among severa} bureaucracies
and levels of 3;:wernment. This, too, may shape the outcome of reform
litigation. Suing a state department of education does not encour age
local school district officials to work for reform; and suing a local
school district may not lead a state to exercise its legal

responsibilities in monitoring compliance with education laws. The

“resources and authority' necessary to secure and institutionalize the

7

bureaucratic units.

This fragmentation of authority makes change harder to achieve.
Fragmentation associated with federalism disburses responsibility for
the delivery of a social service among federal state and local levels of
government. In correcctions, the operation of penal institutions can be
either a federal, state, or local task, but the cooperation of al\l three
levels of gbvernment is critical if constitutional standards are to be
attained: federal moncy is needed if state and local prisons are to be
e_ffectively administered, while state prisons can sometimes help

localities reduce jail overcrowding.

"'u‘
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Fragmentation associated with the separation of powers also
complicutes the task of reform, distributing responsibility for delivery
of services to the handicapped or places the operncioh of jails in the
hands of mors than one political branch. While a corrections department
may wish to improve conditions in its jails and a school districgt may
wish to serve more h;ndicapped children, changes can be made only if the
legislathre or city council approp;iates the necessax;y funds. The
support of cougt-ordered reform by a mayor or a state govefuor may be
tmportant to thé implementation of cha;tgea, as shown by the two New York
City cases and the Palmigiano litigation. |

Fragmen tation&kin bureaz\xctaticg\organization may also hinder change.
Sometimes the bixreaucracies themselves are split into many line and
staff offices or committees with competing tesponsibili‘ties. The
bifutc;tion of educational bureaucracies into "regular" and special
educational systems--each c;rganized around differirg principles--is but
the most obvious examp.le of how bureaucratic fragmentation can
complicate implementation.

Court intervention in social policy itself also can encourage
fragmentation. The intervention of the courts into educational and
cor re\c tional settings diminishes the authority of s\chool
superinteandents, corrections executives and wardens. The size and
conplexity of the organization ‘ingtease as~\sdb~ut‘1its within the
organization a‘tteﬁpt to govern their béhivior according to the external
standarde decreeq\\_kby ‘kthe court. The result is an orgaaization whose“

bureaus are as concerned with observing external rules as they are with



At

182

the performance of subordinates or the:directives of their executives.
Sometimes the need to change to conform to court dictatas causes
vertical integration to decre@se; as new bureaus are formed to deal with
the court requirements. |
Thus, spe‘éial education bureaucracies must coordinate their
activity not oaly with “regular" educatio;} bureaﬁcrats but with the
requirements of court decrees and with those who monihor the
implementation of those decrees. Officials hire new staff to cope with
court o;dered require\ments, shift seasoned correctional officials to
address\ the demunds placed on the system from the outside, away from
their traditional task of exercising authority over the pri#on guards
That some so0cial services are delivered by several public

organizations also may be an obstacle to reform. One study of the

implementation of PL 94~142 found that some state agencies have

withdrawn their services to handicapped students after the passage of
the federal statute, assuming that the schools would automatically

10 Competing

provide the services that formerly their responsibility.
respor;sibili:ties thus may lead to policy that is uncoordinated and
chan‘ge chaé is sporadic or \incomplete: correctional officers work at
cross purposes with corrections executives and regular executives resent
the new demands of special education professionals fqr a greatet\share
of fiscal resources, .

Courts usually have not taken this organizational fragmentation

into account in their reform decrees. The target of most intended

L4
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reforms are the \executives of an organization,--not the various
administrative subunits withia it, or midile level bureaucrats and
elected political leaders whose responsibilities are leps direct., Their
duties are not directy spécified in the court order. Judges can
identify the essential pi_nr‘ties whose support caan make change possible,
but they wmust do this without clear guidance from e‘ither legal rules or
estfablishec; practice; Ofteh?they do not know enov;xgh about how an agency

works to take into account such complexities.

Bureaucratic Operations

11 affect the court's ability to

The tasks of an organization
rgform it. State education commis;ioners guch as Pennsylvania's John C.
Pittenger in the PAR(C litigation may think that the primary
responsibility of education officials is to serve regular students, and
so may resist court pressure to expand services to the handicapped.
Corrections bureaucrats may believe that their major task is to 'get
criminals off the streets"”, and view court attempts to impIOV; jail
conditions as interference with that goal.

Rout ine tas;ks that public officials perfom often:can be most
easily changed by the courts because they "involve little discretion,
théy can be controlled by g_foviding a detailed {set of specifications or
12

'program' describing how the tasks are to be performed".

Correctional officers routinely produce pretrial detainees in court,
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wardens inspect jail and prisons; state education officials routinely
process the paperwork generated by d;e p;tocess appeals.

Much of what reform litigation seeks“"to change is not routine and
is for that ;eason diffic;‘lt to contral. In the Jose P. case,
requiring a prompt evaluation of each handicapped child necessitated
that and prolonged observations be made 01; thousands of the city's.
pupils--hardly an easy task for New York city special educalora, and one
that was certainly not routine. The PARC due process regime tr\iedﬁto
introduce‘ rggulatity into the diagnosis and plaéement decisions o\f the
Commonwealth of Pennsylvania. However, insuring that th; educational
prescription was "appropriate", as required by law, required that aa
inquiry into the circumstances of each individual case. Similarly,
corrections officials must uﬁder‘take all kinds of discretionary tasks
every day: when conducting searches of inn;acea and their cells, when
coanfiscating property, and the making the deta‘iled determinations of
fact concerhing individual inmate behavior that are thekiprerequisit‘\e of
.a properly functioning glassification system.

One study ofr a Massachusetts law very similar to Pennsylvania's
PARC settlement found that >t-he mandate to serve the handicapped
created vastly inc;gased paperwork and added* to the workload of special
educators. School offiéials did not have all the staff needed to meet
the tequiz;ements of the law, including its provision for more detailed
education plans, and there resulted an inevitable ‘tension between the

values of individualized education and mass ptocessing._lz
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To cope with these deman;‘ds,ﬁ education officials in Massachusetts cut
corners. They did not assess all the relevant educational needs of
their handicapped ch\ildretn‘and they scheduled ‘asses;\ments of children
‘that were‘ not ‘likely to wost school d‘i\stricts extra money. Officials
gave more attention ;\o"c‘hil_\ciren whose needs met#their specialties,
f:vc;“ted group over individ\ual treatiient, and did no“t fully comply with
repo}ting requirements d‘es\ig\ped to pr‘otéct the interests of parents.
They tried to ratiqn rqsourc'es and developed oth:;,strategies that
allowed them to secure their work environment.

Much the same held true ian the _PARC and Joae?P. cases.

Peansylvania's special educators sought to routinize the myriad of

problems thaty had to be settled, while accommodating district placement

dec{sipns to‘\bt;reacr“atic k‘\:"ea;’lity. In New York City, teachers tried to
secﬁte their eavironment by "dumping" stixdents who posed threats to
classroom coatrol into special education classes; while the board of
education neglected the reporting requirements favofed by the court as a

3.

compliance mg;{i toring strategy.

! i .
Court decisions concerning the due process rights of inmates during

disciplinary proceedings and decisions establishing inmate grievance
mechanisns seek to restrict the discretion that prison guards have long

possessed. Yet these court actions, say the guards, undermine the

N

critical tasks of their job: maintaining order in the jails and -

preserving safety in the institution. Said one penologist who has worked
with prison guards, the guard functions "as a manager of violent,

explosive men but he's.not recognized as a manager. He's on}y a guard,

va
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He's regarded as an individual functioning at a low level.
( k "13
strategies

+ :
i H 4
Judicial orders

a8 watcher.
He's expected to go by the book, but the book doesn 't wor
Correctional off1cer§""'have devised, pot surprisingly,

for coping with problems caused by court refom sulits.
affectmg with the essentlals of their job are disregarded if they

conflict with che need to maintain order or otherwise jeopardize the
has been to organize

safety of the guards.
Another resﬁponse\by street level bureaucrats

into public employee unions which can act as countervailing forces in
14 Correctional

institetional reform decrees.
to

the implementation of
officers unions establish a form of "criminal justice syndicalism
f

[

protest job conditions and the lack of status enjoyad by their members.

oppose the push by administrators and the courts to expand
and other prison programs for inmates, and

They :
academic, vocftional
complain that i‘:the courts neglect the profeséxonal needs of guards. In
educﬁtiu t..'a%i::he‘t‘ unions have been organized to press for their
interests in niego;iatloqs with school dx..";t.;xcts, and these unicns i
ometimes are ﬁot sanguine about court com.r@l of the schools. This %

Collective ]

"public service' syndicalism has grown in places such as Rhode Island to
embrace the formation of inmate unions which 1insist or pa:tticipating ia

decisions abourt‘ the pufposes and methods of ptuons.

bargaining has brought guards more job secutuy, control over their wotk

assigaments and more.. xnfluence in decision maklng at all levels of
Collective ba:gauung is also;a

prison admxnistratzen.

bowd
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common phenomeaon in education. Maay members of teacher unions reseat
the special scﬁatus given to education for the hanaicapped, believing
that it diverts needed resources and attention from other educational
issues. Teacher unions have:f; also challenged management decisions
concerning teacher performa}:ce, the use of sick and vacation leatie,
curriculum developmeant and the uga of specialists.

0n§e v’s trike by New York state correctional offi.}cets was settled when

the st;;?e agreed to provide stress training for the state's 11,000

S correc\t\'\;{onal officers. Job actions such as one taken by militant New
York Citv prison guards on Riker's Island can frustrate the achievement
of court ordared changes in jail conditions. The Adult Correctional
Institutions in Rhode Island had a long tradition of gua;fd activism (and
of obstructing court reform), untkil John Moran's aut;:horitarian rule
broke their power--and those of inmate unions--in the late 1370s. Some
guard unions have even included modification of court ordered changes as
items to be pressed in negotiations with management.

The problems inherent in being a special educator and correctional
officer makes changing their professional behavior verv difficult.
Their occupations call for individual initiativel Those who hold them
must inxer‘\act directly with citizens in the course of their wore The
personal énd_organiz;tionél resources ;upporcing them, as with many
social se:vice jobs, are limited inkrelation to the tasks they are asked
to pefform. And the ;iemand for their service;!s will always be as great

as their ability.to provide these services.
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These impediments to change are especially difficult for the courts
to change. Street level ' aucrats tend to routinize procedures,
mcdify goals, ration their services, assert priorities and:limit or
control their clientele. "In '-c'a‘l.ner words, they develop practites that
pormit them iIn some way '\“to process the work they are required to do. The
work of street level bureaucrats is inherently discretionaty.“ls
Since the “"work objectives" fot‘ street-level bureaucrats are usually
vague a'.d coantradictory, it is alx;ost impossible to devise valid work
per formance measures for them and the consumers of services are

relatively insignif -ant as a reference 3toup.16

H:re again, it-seems
that despite the hierarchical organization of many publi: bureaucracies,
orders from the top cannot easily control the actions of street level

operators.

Relationship between Covrt and Targeted Bureacracies

The court's relationship with a targeted bureaucracy affects
compliance with the reform decree. This interaction includes the

communication between judge and public officials, the resources that

public agencies possess to make the required changes, and the

dispositions of the implementors in the bureaucracy charged with

17

making ther changes.

>

Courts are often faulted for their inability to transmit Cheir

decisions clearly. The personnel who are responsible for complying with

a judicial reform decree must understand what it is that they are
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suppos‘ed to do. Officials mu‘st know how to operationalize the
requirement that each handicapped child receive an "appropriate”
education, and corrections officials must understand what it is to treat
inmates in a "nondiscriminatory" fashion. Other judges do not
necessarily read a decision once it is published, and it is claimed that
the legai profession itself is a poor channel for the traadmission of
information. Court decisions are criticized for ambiguity, vagueness,
and that each pertains only to the facts of the case. Sometimes judges
write their opinions broadly so that legislators and members of the
executive branch of government will develop their own solut ions.
Unicertainty is increased by the focus of courts on only those iscues
raised in a particular dispute, not on all pcssible issues that may be
germane. Judges also wait until a coantroversy comes before them before
making a Cecision, and cannot reach out to deal with a controversy

i8

before it generates a forlmal lawsuit, 25

Many of these accusations have only limired validi:t"y? with regard to

institutional reform litigation. The trensmission of information to

interested parties is seldom a problem, because of the unusually high
publicity that such cases geﬂeta:e. These court directives tead not to
be vague, but comprehensive and detailed in character. Moreover, most
judges moanitor implemeatation of reform either directly or indirectly.
They encourage parties unsure of the meaning of a directive to ask the
courtki‘:o resolve the uncettaintiesx. Communications difficulties in

implementing institutional re orm litigation lie less in the uncertainty

s
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generated by the original decision than with the need to adapt a
decree's provisions in light of new circums}inces.

Communication between the presiding judge of a case and public
administrators often is inadequate, because the law prohibits the chief
executive officer in a public organization froﬁ communicating directly
with a. judge in most circumstances. Messages from the executive to the
judge can be channeled through intermediaries, but such messages are
subject to misinterpretation and error. Sometimes messages even can be

transmitted through the news media, but such efforts are even wore

liable to distortion.!9
Other Organizational Factors

The success of court ordered institutional reform depends, in part,
on two other properties of public organizations: the resources available
to the organization, such as adequate staff and facilities, and the
adequacy of the information available to its executives and the court
about what is taking place within it.

All public organizations complying with reform decrees must possess
adequate staff. There must be enough personnel to achieve change in the
public organization and sufficient staff to assist thé court in

monitoring the decree.20

In Pennsylvania, for example, the early due
process hearings were less successful in assuring the uniformity of
outcome that the original PARC consent decree eanvisioned due to

considerable personnel turnover in the state attorner general's office.
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Courts also face a staffing problem. Because courts have too few staff
to monitor the implementat‘ion of their decrees, they frequently use
speclal masters to perform that rask or rely on plainéiffa attorneys.
Yet even when they depend on outside assisfance to heip gacher
information about compliance, court efforts to monitor implementation
\sometimes ar unsuccessful. Judges have d{fficulty monitoring prison
guard behavior and cannot superincend Speciai education placements.
Information is another important requirment securing court reform

2l Such information is of two kinds: public

of social institutions,
officials must know what they are supposed to do and courts must monitor
the response of the target agency in order that court decrees can be

enforced.

Yet the lengthy character of institutional reform cases possessA\

distinctive information problems for the trial court and targeted public
organizations. Even after a remedial blueprint is developed,
information concerning the constantly changing issues that occur during
implementation must be gathered. ‘In the Jose P. case, for ék‘ample,
the cout:c may someday have to address many of the long deferred issues
concerning the quality of special education services received by New
York City's students, and this would‘require that the court gather and
evaluate new :iat\a on special education in the city. In Rhode Island,

Judge Pettine's continuing concern with facilities renovation and

" overcrowding at the ACI required that he monitor the size of inmate

populations, and the progress of building rencvations, even though the

‘ .
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remedy was ordered into effect long ago. In order to manage these
complex tasks the court must have access to a continous and accurate
flow of information about what is taking place within the defendant
public institution:
implementor resistance... may result in only pro forma(sic) or
ineffectual change, or no change at all. But implementation
difficulties usually stem... from factors that emerge during the
implementation process. Prosaic but nonetheless difficult problems
may arise--inhpspitable personnel policies, communication
breakdowas, changes in leadership or staff for example. Or, once
into implementation, unanticipated requirements may surface--for
example, need for special training, new facilities or special
expertise, Similarly, coumpeting demands on system resources may
deflect implementation efforts. Or, the assumed "poHcy solut ton"
may, in practice, turn out to be.wisspecified or wrong. :
The several ways that courts can acquire this sort of information
have already been suggested. Court-appointed masters such as J. Michael

Keating and Allen Breed in Rhode Island, or retired Judge Marvin Frankel

can )perform monitoring duties that\ assist the trial éourts in enforcing
the decree.23 The‘attOtneys in the litigation, such as those in the
jail litigation in New York City, can gather information cc. .ecaning
c‘ompliance in public sevices and report back to the court. Some
combination of these mechanisms can be used by the judge and it can be
supplemented by‘ data provided by other public bodies such as the New
"York City Board of Correction. Ualike appellate judges, trial judges in
institutional reform cases possess considerable flexibility to wodify
their reform decrees, or to issue coercive orders to enforce change in

the behavior of defendants; but as we have segn; tts organizational

structure of a public bureaucracy sometimes frustrates compliance

4
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nonetheless. Moreover, a formal court ordered can only be modified
after a hearing, and these are som:times difficult to schedule due to

the courts often crowded docket.zl‘

It is ndt surprising, therefore,
- N ‘l?"
that some administrators find nany reform decrees unrealistic. and

"unrelated to the actual operations of institutions"

I11. Professionalism and the lssue Area
Z
The outcome of a court's institutional reform efforts can depend on
whether the issue is one that has been traditionally dominated by
powerfui professionals such as special educators and doctors, who view
public poiicies through lenses that differ significantly from that of
the lawyer. The conflict among contending norms may result in the
resistance of these professionais to change or the warping of a judge's
decrees~-with the result that there is less of an improvement in public
services than a sourt wishes. .
The ?;ofessional model of decisionmaking focuses on achieving
desirable results through the application of expertise to individual
;:ases. "Results rather than principles, discretion rather than rules,

w23 Robert Wood,

and groups rather than individuals are emphasized.
vho served as the superintendent of the Boston publfz’.c schools dueing the
implementat : of court ordered integration in that city, later
described the‘ethos of "professionalism" possessed by many teachers:
...s5chool administration had‘:been regarded as &8 piece
of cake. 1Its mission was clear: educating and socializing children.

It functioned in a separate, autonomous structure, with independent
sources of revenue. It wvas held to be "above" pclitics, Its
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policymakers, the members of the school board, were thought to be
civie-minded laymen, motivated solely by the concern of what was
"best" for the students". Professionals in the system werezguppli,ed
by schools of education and screened by state certification. \

The intended beneficiary of a service provided by professionals--for
examplﬁe ,A a handicapped student--plays a passive role in this systex and
defers to the presumed expertise of the professional. The professional,
in turn, provides the service based upon distinctive characteristics of
the individual case before him. .

When a "professional™ issue is placed on the public agenda it is
done so in ways that leave little room for the client to define the
nature and extent \of the éene‘:’ic; often the professionals themselves,
who often domir;ate the public agency charged with the delivery of
services, define this benefit, and the task“of ptogta;n accountibility in
such organizations is carried out by other units of the bureaucracy.
This professional approach to decisionmaking has characterized
voﬁational education, and human service setlings such as mental nealth,

a7 Before the 1960s it was the approach

public welfare and probation.
taken to special education.

Legalization, by contrast, focuses on the individual as the

‘posses sor of rights, stresses the importance of regularized procedures

and the public articulation of values that underlies a decision in order
to minimize arbitrarineos.za A_ccountibilis}/’undpt this approach
rests on the willingness of the individual to police his own interests,
including his interest fair procedures. Legalized public decisions can

take the form of court action, but need not (The federal special

L4
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education statute, PL 94-142, for e;ample, uses legal devices such as
the due process hearing to attain its purposes). Many private disputes

batweea citizens are settled through legalization, as are a large number

\

of criminal matters. Prison issues, as we have seen, have traditionally
not been the object of leéalization, but have been allowed considerably
autonomy.

\. Institutional reform I;‘gigati;n seeks to legalize the workir;gs of
the public age;cies that are the focus of court chutiny. In special
education litigation, for example, tl{e provi;ibn of education services
is made liable to parental challenge through the in a.due-process
‘ hearing. To be sure, this legalization was not intended to fully
supersede th‘e;\ traditional professicnal approac.;h to special
education-~the role of the special education "expert" was supposed to
play a ctitic.al role in the system. But the role of the professional
was intended to “e severely circumscribed by the law.

Judicial reform of special education places the iaw squarely ~in
conflict with the professional mode of decisionvaking. Frank
Macchiarola, former Chancellor of the New ‘fork City schoois,\«lescribed
to the federal court how how this conkflict af fected educational

policymaking in New York City. The courts, ne said, tend

to misunderstand the nature of the educational handicaps we are most

frequently called upon to address and (to overestimate) the capacity

of the profession as a whole to identify and remediate poorly
defined benavioral difficulties These issues are central to
understanding the conflict between rigid time limits and

quantitative measures of progress, and to our efforts to develop:

approp iati, effective, and non-restrictive services for handicapped
children... ‘

TV
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The judguent's preoccupation with time limits creates a bias in
favor of standardized evaluation instruments and against
individualized evaluations based on in-depth observations of the
child and consultations with appropriate staff members...

.+..The. judgment creates a bias imn favor of reliance on
pre-existing, cliaical, diagnostic categories (mentally,retarded,
learning disabled; emotionally handicappped) and discourages a3 more
defined analysig of individual problems .and needs ...Finally, the
preasure of time makes it more difficult to develop programmatically
meaningful recoumendations for services and thereby iusurcs that
the <child's educational program rather than merely his or her
placement or clafosification, will be changed in educationally
appropriate ways... Ce .

®
1, !
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¢
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Unfortunately, many learning and emotional difficulties are
functional and cont‘\extual ir; nature and ‘mus*l:. be disagnosed by
prgfession\a ls examining individual cases. 'The invc;catioj\ of general
\legal thus has only limited usefulnes;. Ma‘ny of the categorical

31 and have cures that

}

definitions of handicap are largely illusory,
are not rea&i_kl;‘identifiable or which are in disputé.

The cénstanily changing state of‘the art in apeqial education makes
it quite possible that the evolution of the field will outpace the
ability of the courts to modify their reform decree accordingly.
Moreover, the very pfocess of labelling a student as possessing a
certain handicap may aggravate his condition (Richard Weatherly pointe

out that teachers have different expectations of labelled children than

for children they believe not to possess a handicap.)32 Often the

201
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services a student receives are less important than where he acquires

them and in which educational eavironment, and in the correct

environment a child's handicap may disappear.
This inappropriaﬁe \ffit between legalisni and special education
professionalism leads to the problems that were evident in our two

special .education case studies. . Judges trying to determine compliance

e N

usually will rely on quantifiable meaSuteskof class enrollments,
' q !

educational offerings and the like, but in reality those measures say

oA

very little., In New Ybr}t City this difficulty has contributed t;'.o the

w

recycling of many students through the special»education system, as
misdiagnosis has led to placement in in:p;ropriqte tlesses and to futher
refertal~ for evaiuatipn once the improper placement has been discovered.
In Penasylvania the trkiu\mﬁh of l_‘.egalism‘\ has been more complete.
There the role of the special educator has diminished considérabl:i in
the past decade, due to the growth of legalism. Debate in the courtroom

has focused in that state not not on professional issues such as

curriculum and staffing matters, but on issues whose outcomes can be

measured such as whether organizations have changed their procedyres. In

both clse studies data on the the success of the reform litigation
indicates that substantial §r03tess has been made in terms of the
numbers of students enrolled and classes offered. But these fggure{s
indicate far less than it may\a: First seenm.

In prison reform cases a professional culture is absent. The

custodial orientation of modt penal institutions means that issues of

inmate rehabilitation, which is the issue area's most vexing’

3

202



9

198

professional issue, have little operational significance for a court:

: - Y . . 13 .
seeking z:efo}'m.; Court reform decrees order that better sanitary -~

conditions be provided, that guaiﬁd behavior change, or ‘that ptisoders bie

2
A

served better food. There is little concern with the application of a

technical body-of knoul,e\dge,tb an individual's needs. This absence of &
. N s

profes_sional culture fbn penal issues indicates that changer in jails - -

LN s - . B} . ‘
can more easily be achieved and that measures of change will more

accurately reflect imporovement ‘in services. It also suggests that ‘ R

-

[3

institutional reforim in an issue area where there is a dominant group of .,

ptofesaionais will be problematic or difficult.

IV, Environmental Factors

The impact of the reform suits in all four of our case studies: on "

speéial education reform in Pennsylvania and New York City, on jail and

~prison reform in New York City iand Rhode 1sland, was‘ affected by social,

political and othet’contextual factors external to the immediate focus
of the litigat ion. Overcrowding caused compliance diffic.;ulties iﬁ the
two jails cases, while a lack of money frustrated complunce in t‘ne
specx\al education cases, These factors display quite v;vxdly the
dif\ficulty of achieving complete compliance with a court's reform
decree, |

Cfourt;s seeking to improve pgblic s.éi'\}i‘cea cannot anticipate many of
the problems thgt impede their reform efforts, problems tha't are beyond
the authority of ‘the court to address. The jailﬁ ?vercrowding that is

now so pervasive a phenomenon has done much to frustrate the compliance

with court orders in Rhode Island and New York City. ' This overcrowdihg
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was in large part due to the rise in the crime t;té, chaqging sentencing

patterns, and other fact\ora‘vhich cannot be affected by a lawsuit.
;Pol‘itical factors excernaf to the immediate focus of the litigat)}op
also can hin_det compliance. \Paying férjch_e added costs of improvements
- | in a ja‘il system, or the costs that accombiny the exﬁanszéﬁ of Speciil
egucécion programs, require :the support of elected officals in the
- statehouse or in city h‘all. This support is often difficult to enlis“t
because the very fact of judicial‘intervent\io‘n in social s‘rvices
is a hlghly political act that usually engenders Opponnon from
political leaders. A judge seekmg to reform a public institution must
be a sensiti\;eﬁto the polit_i'.\i:a.l role that he plays when hes predides over

such suits,

o ‘ Bureaucratic enviroanmentai concerns also can make compliance
difficult. The process of changing publi;: services sometimes requires
the*‘coo\petationiéf many public agenc\}iga,‘.noi just those that are

'Y

\ dgfendants in a reform suit, and difficulties in coordinating the
h;J‘perat': tons of these agencxeé can prove to be formidable. Improving the
: spec1a1 education offerlngs of the public schools in New York Clty
requlred tl;e expaasion of the nchool buildings in mmy of those areas,
and that could oaly be accomplished by resort to the lengthy hidding
procedures that must tak;; place before new public copstructibn in that
city can begin, J‘udge Pettine in Rhode Islgnd faced fhe same
constriction problemé with regard to the Adult Correctional Institutions

in Cranston, as did Judge Frankel concerning the New York City jails.

Successful implementation of the PARC mandate in Pennsylvania required

204
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sQ‘bstantial changes in the way th;t local school districts in the
commonvéalth addressed the needs of their hdndicapped childrem--changes
that necessitated the hiring and training of new staff, as well as
enlisting the cooperation of "regular" education personnel.

The press, one environmental element that often plays 2 major role
in institutional reform, sometimes is quite helpful. In all four of our
case studies, the widespread publicity that accompanied the intervention
of the cour*:s in the issue area helped raise public awareness of the
need for change. In the two special education cases the prés\sation
greatly assisted th: court in enlisting the help of the elected
political leadzts fer institutioral .reform. In the two special
education cases the wedia salience that the filing of a lawsuit gave to
the needs of the handicapped did more to plac; the issue on the public
agenda‘ than anything else. Unfortunately, puSlicity does little to help
the court cope with the difficulties posed by the other factors we have
discussed. After the initial entry of a reform decree, press coverage
of the suit tends to be sporadic, and the coverage of the more

intractable impediments to reform, such as the inattention to the role

oﬁ the street level bureaucrat, is meager.

This shifting influence of the environment on a judge's reform "

regime argues for a lowering of expectations about what such suits can
achieve, and for a\“’sober realization that a reform regime, no matter how
carefully devised, may fall afoul of factors that are beyond the reach
of the court. In both special education and jail reform, change was be

less than complete. Several factors conspire to frustrate attempts to
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improve public services: the allocation of costs and benefits of the
proposed change, the realities of the public bureaucracy, the presence

of a professional culture, and external factors beyond anyone's control.

™o
P
o
7



202

VIII. Conclusion: Do Court Reform Decisions Make a Difference?

207
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The making of policy by courts s\eeking to reform public
institutions occurs in three analytically distinct-stsges: an issue is
first placed on the public agenda. A decision about that issue is then
regached. ‘k Finally, the decision is implemesnced.1
‘ The decision to go to court to geek instituti;:nal reform placed the
issues of penal reform or snpecial educa ion on the public agenda.
Suits were filed by the PARC group onlv after the retarded had been
excluded from education for many years. 'I‘;xe ensuing consent decree
forced the commonwealth of Pennsylvania to try to meet ‘the educational
needs of the retarded., The Jose P. plaintiffs in New York City tried
court action to eliminate the waiting lists for educational services.

After a decade of resisting, New‘th:k City finally attempted to

eliminate the waiting lists. The ACI prison lawsuits forced corrections

‘officials in Rhode Island to make improvements in an institution

described by Judge Raymond Pettine as the only prison he had ever
visited about which he had nothing good to say. The lawsuits concerning
conditions in the Toﬁbs, and later, all‘\the ﬁew York City houses of
deteﬁtion, undoubtedly led to efforts the city of New York to ameliorate
conditions in those institutions.

The filing of a lawsuit, of course, is not the only way th.:
citizens can expand the ageanda or influence the adoption of new
programs. Prwerful interest groups may exert political pressure or the
opinions of political elites may c;umge. A crisis such as widespread
inmate ricting ma} occur.2 But one of the unique characteristics of

court ianvolvement in public policy is the opportunity it presents to

.
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individual 1itigant§ or to public interest lawyers claimihg to represent
minorities for shaping the political agenda." These groups t eed not
pay the oner“ous costs of attend i‘nCens‘ive legislaciv\ewl\‘;‘g}ing
qamﬁaigns. The plaintiffs do not have to develop the cohesiveness that
is a prerequisite for success wher help is sought érpm legislatures or
administrative agenc:os.

The courts alss are policy deciéionﬁakers. As can be seen fron all
four case studies, the remedies entered by the federal judges specify
wvhat levels of service will pass constitutional muster.  The cemedies
set standards about prison cleanliness, programs and inmate
classification. They o dered that certain special edﬁcation classes be
offered\and they revised evaluation and ?placement procedures. They
decreed that certain procedural guarantees be observed when prison
guards police inmates in the jails. o

The judges in all four cas;s studies sought to make decisions about
both both substantive outcomes and organiiational procedures. The
substantive decisions included ordering that cet&tain t}‘pes of special
education programs be provided, that jailg be cleaned up, or that they
give each inmate more cell space. The procedural orders included the
provision of -due process guarantees for handicapped children in the
schools, the extension of guarantees to jail inmates on disciplinary and
mail ié\s‘mes, and ‘orders that required defendants file timely coméliaace
reports with the court. The courts were successful in ra;ising the most

grossly deficient levels of service. They also were successful in

S
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changing through rule those adminisctrative practices that could be

changed by organizational executives.

directly supervise the delivery of educational services or the:

administration of prison systems, They alsc implement policy when
supervising the operations of public agencies as they put into operation
the reform decree.

Courts try to implement policy both directly, by holding hearings

_on problems that arise, and indirectly, by:appoainting surrogate

mediators such as Special Masters. In three of the four case studies
the‘ court appointed a master to moni\‘tor or enforce its rem:edy. In the
fourth instituriona! reform case, the jail liti,gation in New York City,
the federal court ptefer‘red to rely on the élaintiffs' Q\attomeys to
monitor implementat.on.

Court ianvolvement in policymaking also has other important

characteristics, for this separation of court policymaking into three

distinct stages is somewhat artificial. For the courts, as with other
institutions, policy decisionmaking and policy implementation are almost
always inéer:wingd. When courts retain jutisdic!;ion in an institutional
reform case, the§ often continue to formulate policy as it is
implemented. The reform decree is »modified‘by the court to meet any
ex igencie\é“"tha‘t arise, and new yroble.ms\ are brought to the courthouse by

litigants as they come to perceive the court as a forum where redress

can be had for their grievances.

v
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. The Constitution does not distinguish between the attainment of

certain constitutional minima in public services and the achievement of

—a-more perfecty—but-more-elusive level of services that may be beyond. .. .

the capacity of any social system to provide. The legal confusion thit
results from this uncertainty is predictable: in all four case studies
the courts became bogged down for years in irdplementafion controv;rsies
and apparently endless wrangling over policy problems as they sought to
secure compliance. 01d reform suits never seem to die; they often do
not even fade awvay. The involvement of the court in each of these four
case studies has contiﬁued for a decade and shoes no signs of ending.
Other factors contribute to the extreme length of institutional
reform litigation. There are no accepted rules for court dis?ngagement
in institutional refow. litigation. Procedures governing the initiation
of class action suité, for gathering and presenting evidence, and:even
for appointing special masters have s;me guidihg principles. But there
is l'ittlé in the evolvi\:\ng forms of public law litigation which guide

inform a judge seeking to determine when the control of“a public

“institution should be returned to those elected or appointed to run it.

Compliance, measured by conventional standards of the law, is never

as complete as initially anticipated, and the resulting changes often

- take unanticipated dircetions. A considerable amount of judicial time

is speat "adjusting and readjusting, allocating and reauocating"3 the
many aspects of court involvement in the suit. The court may find that
the original remedy did not take into account all the important facts,

or that its orders need to be modified in light of chai;ed facts.
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Parties to the suit may bring new problems to the court which were
beyond the scope of the original lawsuit. The court is dragged ever

deeper oversight of the public agencies. Delays in meeting renovation

éeadlines for jail improvements, for example, can cause a judge to
investigate de liys in those areas of city gover;’n&nt responsible for
construction, and, in" turn; to scrutinize the bidding process for city
contracis. These artanglements greatly lengthen the implementatioa stage
of the lawsuit,

This tendency for the courts to enlarge and prolong both the domain
of their influence‘iand‘ length of their involvement is due to the
"tar-baby effect" that c;ccurs whenever any govermment body-;not just t\_hg
corrts--seeks to govern c&he behavior of another enterprise.‘_‘ The
regdlaciqg organization gets bogged down in correcting unforseen
mistakes or ;:onsequenées, in tryiné to regulate additional aspects of
the enterprise to ins;xre that the initial rule “comes out right". Its
involvement is deépened.

The "tar baby" phenomenon occugreg! in each of our case ;ltudies.
Improving the conditions of confinement at the Adult Correctional
Institution in Ct ans ton, Rhode Island meant that Judge Pettine had to
supervise the details of jail construction in that state; insuring the
educational "appropriateqesa" guaranteed by the PARC consent dé;ree
meant that Federal \Judge Bgcket investigated the transportation aystem
that brought handicapped child;en to school, and listened to parent
complaints that the buses in Philadelphia were always late., Judge

Nickerson in New York City explicitly made reference to the
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"polycentric" nature of t he special education ‘oblems raised by the
Jose P. suits, and appointed a Special Master with experience in

school litigation to attend to these scores of problems that case

©mmea o mnamme oo e e e e v s v R—

engendered. Tl?erc, too, J_pdge Frankel “us forced\ tko range widely on
special education issues. ’

| Still another reasoa for the prolouged court in;:olvement in
institutional reform suits is that people affected by tl}e litigation
come to perceive the court as a forum where any problems relating to
the public agency under investigation can be brought. Parents of
sp;cial education children complain to the court about all aspects of
handicapped educition--from the monumei.tal to the trivial. Lawyers in
jail cases complain about issues that were not part of the original
conditions of counfinement suits. Legal advocacy groups quickly became\
important participants in poliéymak‘{ﬁ{i?"(g)ften attorneys from [The
National Prison Project] know as much about a prison as the officials
do", said‘ one observer of prison refom suits.

The court's role in the policies and politics of institutional
reform has evolved in alil four of the cases e;umined. The issues raised
by piaintiffs were initially narrow. In Rhode Island, the first concern
of the courts and plaintiffs was with extending due process ptotection;s
to_\ACI inmates; only later did ghe case blouog into a full legal
cha\]‘.\i‘eggé to the prison syste; in that state. In New York City, the
Tombs ‘c;;{tr\qversy began as a protest b}; inmates of c"onditiona in the

Manhattan Hou\ire‘_ of Deteation; by the end of the decade the federal

courts were scrutiﬁiz@ng the operations of all the New York City jails.

| 213
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Similarly, the PARC controversy in Penansylvania first concerned the
demand of the severely handicapped f‘or an education, but by 198b, the
courts had expand;d their concern to every category of handicapped, “
gifted and tale\;‘xted children. The Jose F. litigation commenced as a
chalienge to the existence of wait.ing listg for children desiring
educational services; lateht it became a broader legal c!{allgnge to New
York City's special education system. |

| This evolutionary character of cdurt: involvement in the reform of
‘public institutions indicati«:a that most judges are wary of becoming too
meddlesome in the workings of administrative agencies. In these case
ctudies, the judges were enlisted in the c}eta_iled operations of those
agencies only after the continued unwillingness of public adminis;rators

to make improvements in services became evident and systemwide reform.

suits were filed.
The Future of Reform Litigation

The "long summer" of social reform that occurred after nidcentury,
is now drawing.to a close in courts, as elsewvhere, 5 Reckent
pronouncements of the Supreme Court and several critical studies of the

"
role of the courts in public law litigation indicate that ther. is

considerable sentimeat that is less than hospitsble to institutiona.
reform lawsuits,

Yet tt.he courts are unl ikely to abandon completely this kind of

involvement in .public policy. The public law trend not only reflects
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the ideology of a particular generation o: federal judgee.but also a

-

more pervasive change in“the way vwe think about the \poiitical system and
the role th; law plays within it. The use of the legal ‘system to reform
public services éollow“ed the gﬁowch of the welfare state. As the federal
government Oreallocated public _benefits for special populations, the
fegal system, longﬁthe means Qflsettl'mg public controversies, was
modified to handle disputes concerning these new claims. Forcing the
" courts to give their roie as in social services would require a
"tr.ansfomati‘om‘ cf the undetlyﬁng political and legal culture as vast as
that by which it was intially produced. The Supreme Court can
coatribute to such a tranaformation over time but cannot accomplish
ie. "6 Only‘ if government stopped following distributive. and
redistributive public policies and the people ceased ‘organizing
themselves into political groups based on rac:ial, ethnic or social lines
could this take place..

The usefulness of this judicial activity is that it ptov:ides one
way of controlling the bureaucracy. It exercises an oversight function
on behalf of interest groups and those affected by the bureaucracies.
Even the poh:xcal branches have been wtestlmg with these problems of
bureaucratic coatrol.

But if this type of court involvement in policymaking is to be
defended, it must be done in ways that destroy the iﬁaﬁitutiouai myths
that its supporters rely upon to support reform li'tigation: that courts

respond to the demands of actual m‘in‘orityv\ groups, not their lawyers, and

that substantive legal rights are somehow different enough from other

e s e
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government eatitlements that discussions of theifjm;tits cannot proceed
along hthe lines of normal political discourse. Attempting to find legal
fault, as understood in private litigation, is foolish when govermment
action is so dependent on.the coordinated activity of a a large number
of public organizations at all levels, each vith personnel subject to a
variety of pressures and each working for many different motives. And
calling a distributive or redistributive policy a "remedy" does little
to help the public official cope with\ the complexities that accompany
the task of implementing it. Courts are as susceptible to interest
group lobbying, albeit, a distinctive form, as are bureaucracies and
some judicial norms are very inﬁpproptiate for administering public
services..

The four case studies show that judicial‘a reform does some good.
And some not so good. But whether the end is good or ill, the courts
often behave in these suits much like the unaccountable bureaucracies
they are called upou‘sto reform. What is unfortunate is that our
political system provides little opportunity for the average citizen to

say which he prefers.
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